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Introduction

This manual is designed fo provide guidance to health care providers who directly freat minors as weil
as to those child-serving professionals who assist youth in obfaining health care. For these professiondls,
questions regarding consentto freatment and the confidentiaiity of health care records often arise, As detailed
In this manual, a number of laws and regulations — both on the state and federal levels — govern the ability of
minors fo consent to thelr own medicaltesting and freatment, as compared to situations requiring the consent
of the minor’s parent or legal guardian. Professionals who serve youth also must be familiar with the many legal
requirements regarding confidentiality of records, particularly when parents wish to access their child's records.

Since publication of the first edition of this guide in 2002, there have been at least two major changes
in the laws affecting minorsin thisarea. On the federal level, final regulations implementing the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) became effective. (At the time of the first edition’s publication,
certain changes fo the regulations were still pending.) In Pennsylvania, the Minor’s Consent Act was amended
in 2005 to modify the laws of consent for mental health treatment for minors 14-17 years of age. Both of these
legal changes are discussed extensively in this edition.

While there are many legal provisions regarding consent and confidentiality, child-serving professionals
routinely encounter scenarios that the law does not squarely address. In some stuations, two or more legal
provisions seem to contradict each other. Professionals are often left to reason not only from existing law, but
also from their profession’s own duties and ethical codes. One of the goals of this manual is to identify and
navigate those gray areas.

Questions regarding consent to reatment and confidentiality of records become even more complex
when a youth is involved in either the child welfare or juvenile justice system. When a minor enters foster care
orthe juvenile justice system, anumber of different actors play arole in the child’s life. Forchildren in fostercare,
these actors can include county children and youth agencies, child residential facilities, private foster care
agencies, foster parents, and the dependency court. For those youth involved with the juvenile court, these
actors include temporary detention centers, child residential facilities, juvenile probationofficers and, of course,
the delinquency court ifself. Frequently questions arise regarding who can consent to medical testing and
treatment on behaif of minors involved in these systems. There is often confusion as to the permitted disclosure
of a minor's health care records between health care providers and these different actors, as well as among
the actorsthemselves. This manual includes special sections on consent and confidentiality provisions affecting
court-involved youth, including a discussion on the impact of HIPAA on information-sharing within the child
welfare and juvenile justice system.

When using this guide, it is important for readers to keep in mind that laws and regulations are constantly
changing. Forthatreason, readers should periodically consult the Juvenile Law Center website at www. JLC.org
for posted updates.

The authors gratefully acknowledge the assistance of Rebecca Lasherand Joann Viola in the production
of this manual,

Juvenile Law Center works to advance the rights and well-being of childien as they make the ciritical
transition from youth to adutthood. In publishing this manual, Juvenile Law Center hopesto further thisimportant
mission that we share with so many dedicated child-serving professionals in our community.
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Part |
Consent to Medical Treatment and Health Care Services

In Pennsylvania, persons age 18 years or over can consent to their own medical, dental and health
care.! Pennsylvania law also allows minors -- which are defined for purposes of this manual as persons under
the age of 18 -- to consent to a wide variety of medical testing and treatment and health care services: in these
cases, the consent of the minor's parent/guardian is not needed. This Part descrioes when minors are allowed
o authorize their own health care as contrasted to when the consent of a parent/guardian is necessary.

A. General Medical Treatment and Health Care Services

Underthe Minors ConsentAct, a minor who has graduated from high school, has been pregnant or has
married can consent to medical, dental and health services for himself/herself.? (It is important to note that the
Minors' Consent Act allows any minor who has "been pregnant” to authorize her own health care: the statute
does not require that the minor have actually given birth.} If a minor fits into one of these categoiries, patental
consentis not required. Because "medicol demol and health services" are not further deflned orenumerated
by the Minors' ConsenTAcf TN i

¢ eV "Reportable diseases" are
e Prevention and Cormol Law of 1955 as those communicable and non-communicable
diseases declared reportable either by state reguiation or by the state Secretary of Health.* At the time of this
writing, the list of reportable diseases in Pennsylvania included those listed in the table on page 2.°

In addition, a minor who has received a judicial decree of emancipation (that states either that the
minor is emancipated for all purposes or that s/he is emancipated for purposes of consenting to medical
treatrnent and health care) from the Court of Common Pleas where s/he resides can consent to his/her own
medical freatment and heatth care

' Minors' Consent Act, 35 P.S. § 10101,
? Minors' Consent Act, 35 P.S. § 10101,
® Minors' Consent Act, 35 P.S. § 10103,
* Minors' Consent Act, 35 P.S. § 10103, citing the Disease Prevention and Control Law of 1955, 35 P.S. § 521 2(k).

° Providers are required to report all incidents of these diseases 1o the local health authorities, regardiess of the age of
the person diagnosed with the disease, 28 Pa. ADC § 27.3. With the person's consent, the local health department
may contact the person's sexual parners to alert the latter that they have been in contact with a person who has a
sexually ransmitted disease and, thus, they should be tested. However, the local health department will not reveal ihe
name of the individual who has been tested fo the sexual partners that the individual has identified for notification. 28
Pa. ADC § 27.32c.

¢ Pennsylvania does not have an emancipation statute. Instead, the practice of granting judicial decrees of
emancipation has grown out of Pennsylvania case law describing the circumstances under which a court may find that
a minor is emancipated. See Berks County Children & Youth Servs. v. Rowan, 631 A.2d 615 (Pa. Super. 1993); Trosky v.
Mann, 581 A.2d 177 (Pa. Super 1990). Because there is no emancipation statufe in Pennsylvania, each county has
developed its own procedures for a minor to petition the court for a judicial decree of emancipation. For more
information about emancipation, please see the emancipation fact sheet posted on Juvenile Law Center's website,
www.JLC.org.
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MINORS CAN CONSENT TO TESTING AND TREATMENT
FOR THE FOLLOWING REPORTABLE DISEASES:

AIDS

Amebiasis

Animal bites

Anthrax

Arboviruses

Botulism - all forms

Brucellosis

Campylobacteriosis

Cancer

Chancroid

Chicken pox (varicelia)

Chiamydia frachomatis infections

Cholera

Creutzfeldt-Jakob disease

Cryptosporidiosis

Diphtheria infections

Encephalitis

Enterohemorrhagic E. coliinfections or
infections caused by other subtypes
producing shiga-like toxins

Food poisoning

Giardiasis

Gonococcal infections

Granuloma inguinale

Guillain-Barre syndrome

Haemophilus influenzae invasive disease

Hantavirus pulmonaty syndrome

Hemorrhagic fever

Hepattis, viral, acute and chronic cases

Histoplasmosis

HIV

Influenza

Lead poisoning

Legioneliosis

Leprosy (Hansen's disease)

Leptospirosis

Listeriosis

Source: 28 Pa. Code §§ 27.21(a) and 27.22. Because the list of reportable diseases can change from vear to

Lyme disease

Lymphogranuloma venereum

Malaria

Measies (rubeoiq)

Meningitis - all types not caused by invasive
haemophilus influenza or Neisseria
meningitis

Meningococcal infections

Mumps

Pertussis (whooping cough)

Plague

Poliomyelitis

Psittacosis (ornithosis)

Rabies

Respiratoty syncytial virus

Rickettsial diseases/infections

Rubella (German Measles)
and congenital rubelia syndrome

Salmonella

Salmoneliosis

Shigelia

Shigellosis

Small pox

Staphylococcus auerus, Vanomycin-resistant
(or intermediate) invasive disease

Steptococcal invasive disease (group A)

Streptococcus pneumoniae,
drug-resistant invasive disease

Syphlis—al stages

Tetanus

Toxic shock syndrome

Toxoplasmosis

Trichinosis

Tuberculosis, suspected or confirmed active

disease

Tularemia

Typhoid

year, readers are encouraged fo consult the Pennsyivania Department of Health website at

hitpy//www.dsf. health.state. pa. us/health/site/default. asp.

Notes:

1. There are certain diseases that are reportable if diagnosed in children under five (5) years of age.

See 28 Pa. Code §§ 27.21q, 27.22, and 27.30.

2. Minors can consent to testing and treatment for all sexually fransmitted diseases, and not just those that are

reportable fo the Department of Health. See fext in Part 1.8.3.
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B. Reproductive Health

1. BIRTH CONTROL, PREGNANCY TESTING AND PRENATAL CARE

Minors can obtain contraception {birth control) without parental consent or involvernent.” Under the
Minors' Consent Act, any minor can consent fo testing for pregnancy, and medical and health "services o treat
pregnancy, including prenatat care®

2. ABORTION SERVICES

it is important to note, however, that the term "services 1o freat pregnoncy" as used in the Minors’
Consent Act (see preceding sechon) does not include abortion services. : |
| ; . When a minor wishes to o
must obtain the informed written consent of the minorand one of her parents orlegalguardians. ifthe pregnant
minors parents are divorced, the consent of the custodial parent is sufficient. If the pregnancy is the result of
incest by the minor's father, the minor need only obtain consent from her mother.'? If neither the minor's parent
nor legal guardian is available to the physician in a reasonable pericd of time, the consent of any adult person
standing /in loco parentis is sufficient.”’ A parent/guardian cannot coerce his/her minor child to undergo an
abortion. '?

Without the consent of a parenf/guardian or an adult standing in loco parentis, there are two other
circumstancesin which a minorcan obtain a non-emergency abortioninPennsylvania. The first situation is when
the minoris erm:ﬂ'\cipofed.‘a The second circumstance is when the minor has received authorization, or what

7 See Parents United for Better Sch., Inc. v. Sch. Dist. of Philodelphia Bd. of Educ., 978 F.Supp 197, 209 (E.D.Pa. 1997),
affd on other grounds, 148 F.3d 260 (3d Cir.1998} (holding that the U.S. Constitution forecloses an inferprefation of
Pennsylvania law that would compel parental consent whenever a minor seeks confraceptives). See also Carey v.
Population Servs. Inti, 431 U.S. 678 (1977); and Planned Parenthood v. Danforth, 428 U.S. 82 (1976}, Furthermore,
federal law prohibits the Imposition of parental consent requirements on minors who obtain contraception through Title X
of the Public Health Services Act, 42 U.S.C. § 300, et.seq., or Medicaid, 42 U.S.C. § 1396a(10){A).

8 Minors' Consent Act, 35 P.S. § 10103.
? Abortion Control Act, 18 Pa.C.S.A. § 3201.
19 Abortion Control Act, 18 Pa.C.S.A. §§ 3206(q).

' Abortion Contral Act, 18 Pa.C.S. § 3206(b). The Abortion Control Act does not further define the term in joco parentis.
Under Pennsylvania case law, the term in loco parentis describes a relationship in which an adult assurmes the legal
rights and duties of parenthood. Commonweaith v. Gerstner, 656 A.2d 108, 112 (Pa. 1995). It should be noted that
Pennsylvania courts have found that when a county children & youth agency places a child with foster parents, the
foster parents do not stand in loco parentis to the child.  In the Interest of G.C., 735 A.2d 1226, 1228 (Pa. 1999) (citing
In re Adoption of Crystal D.R., 480 A.2d 1146, 1149 (Pa. Super. 1984)).

2 Abortion Control Act, 18 Pa.C.S. § 3206(g).

s Abortion Control Act, 18 Pa.C.S. §§ 3206(a). Pennsylvania does not have an emancipation statufe. instead, the
practice of granting judicial decrees of emancipation has grown out of Pennsylvania case low desciibing the
circumstances under which a court may find that a minor is emancipated. See Berks County Children & Youth Servs. v.
Rowan, 631 A.2d 615 (Pa. Super. 1993); Trosky v. Mann, 581 A.2d 177 {Pa. Super 1990). Because there is no
emancipation statute in Pennsylvania, each county has developed ifs own procedures for a minor fo petition the court
for a judicial decree of ermancipation. For more information about emancipation, please see the emancipation fact
sheet posted on Juvenile Law Center's websife, www.JLC.org.
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is known as a judicial by-pass, from the Court of Common Pleas in eitherthe judicial district where she resides

or in the district where she seeks to have the abortion p(—:‘n‘orr*ned."J

sexL ' diseds . and medical and
health's es to treat the disease.'® These include but are not imited to HIV and AIDS, chlamydia, gonorrhea,
and syphilis. In addition, minors age eleven (11} and older who seek care for the diagnosis and/or treatment
of STDs can consent o a vaccination for hepatitis B, a disease that infects individuais through unprotected sexual

contact and/or contaminated needles.'®

C. Mental Health Treatment
1. VOLUNTARY INPATIENT TREATMENT

On January 22, 2005, the Minor's Consent Act was amended by Act 147, which changed the law
regarding consent 1o mental heaith freatment for Pennsylvania minors 14-17 years of age. Prior to the passage
of Act 147, the Mental Health Procedures Act (MHPA),” and accompanying reguiations found in the Mental
Health Manual,'® set forth the consent requirements for voluntary inpatient freatment in Pennsylvania. These
consentrequirementsstill applyto a variety of mental health faciiities, including any rmental health establishment,
hospital, clinic, institution, cenfer, day care center, base sewice unit or community mental heaith center that
provides for the diagnosis, freatment, care or rehabilitation of persons with mental iliness.” However, these
faciities are now subject fo the amended Minors Consent Act as well. The following text sets forth the provisions
of the Mental Health Procedures Act and the Minor's Consent Act, as amended by Act 147, that govern the
consent requirements for mental health freatment for minors.?

a. Minors 14 Years and Older

1) By Consent of the Minor

* Abortion Control Act, 18 Pa.C.S. § 3206(c).

15 Minors” Consent Act, 35 P.S. § 10103; Disease Prevention and Control Law of 1955, 35 P.S. § 521.14a; Confidenticlity
of HV-Related Information Act, 35 P.S. §§ 7602(c), 7605(a); 28 Pa. Code § 27.97.

' pennsylvania Department of Health mermorandum, "Hepatifis B Vaccination Protocols in Sexually Transmitted Disease
Clinics," attached at Appendix A,

YV 50PS. § 7101 et seq.
'® See Title 55 Pa. Code Chapter 5100.
Y Mental Health Procedures Act, 50 P.S. § 7103.

» Act 147 does not change the procedural requirements that apply fo involuntary emergency examination and
freatment under the Mental Health Procedures Act §§ 7301, 7302.

2 Mental Health Procedures Act, 50P.S. §§ 7103, 7201; Mental Health Manual, 55 Pa. Code § 5100.71{q).

2 \When the minor gives consent but the consent cannot be obtained in writing, @ staternent on a form approved by

the Depariment of Public Welfare documenting that the minor acknowledged the information presented and gave

his/ner consent shall be signed by the person presenting the information and at lecst one witness. The staterment shall
(continued...}
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Act 147 does not change the ability of a parent or legal guardian to object o a minor's inpatient mentairhed
treatment provided puisuant to a minor's consent on his or her own pbehaif.?®

When a mental health facility accepts a minor 14 years of age or older for examination and freatment,
based upon the minor's own consent arent, guardian or
person standing in loco parentis that the minor has been admitted.?® The notification must explain the nature
of the minor's proposed treatment, and inform the minor's parent/guardian that s/he has a ight fo file an
objection in wiiting with the director of the facility or the county mental health/m ental retardation administrator.?’
The facility has to inform the parent/guardian by telephone where possible, and aiso by delivery of a form to the
pcﬂem/guordi(:m‘28 If the facility director cannotlocate the parent, guardian or person standing /n /oco parentis,
the director shall fake such action as s/he deems appropriate, including notifying appropriate child welfare
Ggencies.29 If the parent/guardian files an objection, a hearing shall be held within 72 hours. The hearing will
be heid before ajudge of the Court of Common Pleas or a mental health review officer appointed by the court,
who shall determine whether or not the voluntary inpatient treatment is in the best interest of the minor. %

Similarly, a minor age 14 years or older in a voluntary inpatient program, upon the minor's own consent,
can be transferred to another facility only with his/her written consent and only after being informed about the
next facility's treatment setting and modalities.’’ The faciity shall send notice of the proposed fransfer o the
minor's parent/guardian, and indicate on the notice thatthe parent/guardian has a right fo object fo the fransfer
by requesting a hearing.*

(2) By Consent of the Parent or legal Guardian

2 (,,.continued)
become part of the minors records. Mental Heatth Manual, 56 Pa, Code § 5100.73(c).

23 Mental Health Procedures Act, 50 P.S. § 7203; Mental Health Manual, 55 Pa. Code §§ 5100.71(k), 5100.73(a), (o). ard
(¢); Minor's Consent Act, 35 P.S. § 10101.1(b)(7).

2 Minor's Consent Act, 35 P.S. § 10101.1{b)(2)and(4}.
% Minor's Consent Act, 35 P.S. § 10101.1(0)(3).

26 Mental Health Procedures Act, 50 P.S. § 7204; Mental Health Manudl, 55 Pa. Code § 5100.74. The Mental Health
Procedures Act does not further define the term in loco parentis. Under Pennsylvania case law, the term in loco parentis
describes a relationship in which an adult assumes the legal rights and duties of parenthood. Commonwealth v.
Gersiner, 656 A.2d 108, 112 (Pa. 1995). It should be noted that Pennsylvania courts have found that when a county
children & youth agency places a child with foster parents, the foster parents do not stand in /oco parentis fo the child.
In the Inferest of G.C., 735 A.2d 1226, 1228 (Pa, 1999) (citing /n re Adoption of Crystal D.R., 480 A.2d 1146, 1149 (Pa.
Super. 1984)).

27 Mental Health Procedures Act, 50 P.S. § 7204; Mental Health Manual, 55 Pa. Code § 5100.74.

% Mental Health Manual, 55 Pa. Code § 5100.74(q).

¥ Mental Health Monual, 55 Pa. Code § 5100.74(0).

% Mental Health Procedures Act, 50 P.S. § 7204.

3 Mental Health Procedures Act, 50 P.S. § 7207; Mental Health Manual, 55 Pa. Code § 5100.78(D).

32 Mental Health Manual, 55 Pa. Code § 5100.78(b).
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the Minor's Conse er e

g

Prior to the enactment of Act 147, with respect to voluntary inpatient reatment, the consent of a parent
or legal guardian was not valid for aminor 14 yeors orolder.®* with the enactment of Act 147, which amends

, minor may not abrogate the consent provided by a parent or legal
nor's behalf.®® A parent or legal guardian who has provided consent fo inpatient mental

nealth treatment may revoke that consent, unless the minor 14-17 years of age has provided consent for

continued inpatient mental health treatment.

st

UnderAct 147, when a minor has given consent on his or herown behalf and then revoked that consent,

the revocation is not effective if the parent or legal guardian hos consented to confinued reatment on the
recommendation of a physician who has examined the minor.®

If A Minor Objects fo Mental Health Treatment Provided by Consent of the Parent or Legal Guardian

Because Act 147 amended the Minors Consent Act to permnit the parent or legal guardian to consent

to inpatient mental health treatment for minors 14-17 years of age on the recommendation of a physician who
has examined the minor, and over the objections of the minor, the Act also establishes a process for objecting
minors to have their commitment reviewed by a court.®® Under Act 147, the following ules apply when a minor
has been admitted for inpatient mental health treatment pursuant to a parent's consent:

The minor must be informed of his/her right to file a petition objecting to treatm ent. Atthe
fime of admission, the director of the admitting facility (or his’/her designee) must give the minor
14-17 years of age an explanation of the nature of the proposed treatment and the right fo
object by filing a petition with the Court of Common Pleas.’

A petition must be filed on behalf of objecting minor by the facility. If a minor wishes to
object, the director of the facility (or his/her designee) must provide a form for the minor to fill
out to give notice of his/her request for modification of or withdrawal from freatment. The
director of the facility (or his/her designee) must file the signed pefition with the Court of
Common Pleas.®

The objecting minor is entitled to a hearing within 72 hours. Once the petition is filed., the
court must promptly appoint an atfomey forthe minorand schedule a hearing to be held within
72 hours.”

The court must find that reatment represents the least restrictive altemative. For inpatient
mental health treatment fo continue against the minor's wishes, the court must find that
treatment is in the best interest of the minor by finding all of the following by clear and
convincing evidence: () the minor has a diagnosed mental disorder; {b) the disorder is
treatable; (c) the disorder can be treated in the particular facility where the treatment is taking

33 Mental Heatth Procedures Act, 50P.S. § 7201; Mentfal Health Manual, 55 Pa. Code § 5100.71(a).

3 Minor's Consent Act, 35 P.S. § 10101.1(bj(1).

% Minor's Consent Act, 35 P.S. § 10101.1(0)(4).

3 Minor's Consent Act, 35 P.S. § 10101.1(b)(5).

3 Minor's Consent Act, 35 P.S. § 10101.1(b)(6).

 Minor's Consent Act, 35 P.S. § 10101.1(b)(7) and (9).

% Minor's Consent Act, 35 P.S. § 10101.1(b)(7).

“ Minors Consent Act, 35 PS. § 10101.1(b)(7).

“1 Minor's Consent Act, 35 P.S. § 10101.1(0)(8).
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place; and (d) the proposed inpatient treatment represents the least restrictive alternative that
is medically appropriate *?

. The court can initially order continued treatment for up to 20 days. If the court finds {using
the standard above) that continued treatment isin the best interests of an objecting minor, the
court may order treatment to continue for @ period of up to 20 days. The minor must be
discharged (a) wheneverthe attending physician determinesthatthe minoris no longerinneed
of treatment; or (b) at the end of the time period of the order; or (¢} when the parent revokes
consent, whichever occurs first.*®

. At a review hearing, the court can subsequently order continued treatment for a period of
up to 60 days. If the attending physician determines that continued inpatient reatment will be
necessary and the minor does not consent to continued treatment, the court shall conduct a
review hearing prior to the end of the time period of the original order. The court will conduct
the review hearing to detemmine whetherthe minorshould be released orif continued treatment
should be ordered for a period up to 60 days.* The minor must be discharged: (a) whenever
the attending physicion determines that the minor is no longer in need of treatment; or (b} at
the end of the time period of the order; or {c) when the parent revokes consent, whichever
occurs first.*® This procedure for a 60 day period of treatment will continue until: (a) the court
detemnines that the minor is no longer in need of teatment; or (b) the attending physician
detemines that the minor s no longer in need of treatment; or (¢) the parent revokes consent,
whichever occurs first.*®

b. Minors under the age of 14

The parent orlegal guardian of a minor who is younger than 14 years of age may consent to voluntary
inpatient mental health examination and treatment for the minor. In such cases, the parent/guardian shall be
deemed as acting for the minor. The consent must be voluntary and in wriiting, and obtained after the parent
or legal guardian is given an explanation of the prospective treatment and his/her righ'{s.47

The parent orlegal guardian of a minor who is younger than 14 years of age may effect the release of
the minor from a voluntary inpatient mental health faciiity.*® ifthe parent/guardian did not agree at admission
to a delayed release provision, the parent/guardian may immediately withdraw the minor from the faciity. Ifthe
parent/guardian did agree at admission to a delayed release, the same rules as described in the preceding
section apply fo the pcm—:‘m‘/gumrdic:r\‘49 Similarly, the parent/guardian of a minoryoungerthan 14 years ofage

“ Minor's Consent Act, 35 P.S. § 10101.1(0)(8)(i)-(V).

“ Minors Consent Act, 35 P.S. § 10101.1(b)(9). Note that the minor 14-17 can remdin in the facility after hisfher parent
revokes consent if the minor consents to the freatment. 35 P.S, § 10101.1(b)(5).

* Minor's Consent Act, 35 P.S. § 10101.1(b)(9).

“* Minor's Consent Act, 35 P.S. § 10101.1(b)(9)(ii). Note that the minor can 14-17 can remain in the facility after his/her
parent revokes consent if the minor consents to the freatment. 35 P.S. § 10101.1(b)(5).

* Minors Consent Act, 35 P.S. § 10101.1(b)(10). Note that the minor can 14-17 can remain in the facility after his/her
parent revokes consent if the minor consents to the treatment. 35P.S. § 10101.1(b)(5).

7 Mental Health Procedures Act, 50 P.S. §§ 7201, 7203; Mental Health Manud, 55 Pa. Code §§ 5100.71 (@) and (D).
5100.73(a)-{c); 35 P.S. § 10101.1(b)(1}.

“* Mental Health Procedures Act, 50 P.S. § 7206(b).

“ Mental Health Manual, 55 Pa. Code § 5100.76(a)-(f).
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must consent to any transfers,

2. VOLUNTARY QUTPATIENT TREATMENT
a. Minors 14 Years and Older
m By Consent of the Minor

(2) By Consent of the Parent or Legal Guardian

A parent or legal guardian can consent to outpatient mental health examination and treatment for a
minor 14-17 years of age. The consent of the minor is not necessary;®® neither can a minor abrogate consent
given by the parent or legal guardian on behalf of the minor.>* There is no objection process for objecting minors
in the context of outpatient treatment unlike for inpatient treatment.

b. Minors under the Age of 14

Prior to the passage of Act 147, no Pennsylvania stafue explicitly addressed the age at which a minor
could consent fo outpatient mental health reatment. In an effort to provide some guidance, the Department
of Public Welfare's Office of Mental Health and Substance Abuse Services (OMHSAS) issued a bulletin in 2001
offering an interpretation of Pennsylvania law.®®* OMHSAS looked to the purposes of the MHPA and the Minor's
ConsentAct, 35P.5. §§10101-10105, and applied "common sense" to develop interpretations of law that could
be applied to outpatient mental health treatment for minors.®

When Act 147 was passed it partially remedied the gap in the law by explicitly addressing voluntary
outpatient freatment for minors 14 and older, stating that minors 14-17 can consent to outpatient reatment.™
Act 147 does not explicitly address outpatient freatment for minors under the age of 14. However, it Is implicit
in Act 147% language that minors under the age of 14 require parental consent to receive outpatient mental
health treatment. This interpretation is supported by the OMHSAS bulletin,®® as well as the MHPA's inpatient

* Mental Health Procedures Act, 50 P.S. §§ 7201, 7207; Pa. Code § 5100.78().
51 35P.5. § 10101.1(Q)(1).
235 P.5. §10101.1(Q)(3).
5 35P.S. §10101.1(0)(2).
5 35P.5.§10101.1(q)(3).

* Pennsylvania OMHSAS Bulletin 01-04 "Age of Consent for Voluntary Outpatient Mental Heatth Treatment,” effective
June 18, 2001, attached at Appendix B.

° Pennsylvania CMHSAS Buletin 01-04 “Age of Consent for Voluntary Outpatient Mental Health Treatment,” effective
June 18, 2001, attached at Appendix B.

57 35P.S. § 10101.1(q).

*® Pennsylvania OMHSAS Bulletin 01-04 "Age of Consent for Voluntary Outpatient Mental Health Treatment,” effective
June 18, 2001, aftached af Appendix B, citing Mental Health Procedures Act, 50 P.S. §7201.
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consent provisions with respect to minors under 14 years ofoge,59 Accordingly, the parent/guardian of a minor
under the age of 14 must consent to voluntary outpatient treatment on behalf of the minor.

D. Substance Abuse Treatment

A minor who "suffers from the use of a controlled or harmful substance” can consent to medical care
and counseling related to the diagnosis ortreatment of a substance abuse problem. The consent of the minor's
parents or legal guardians is not necessary 1o authotize medical care or counseling related to such diagnosis
or treatment.®® There is no age limit for giving consent fo substance abuse treatment under Pennsyivania iaw;
therefore, a provider may treat a minor who has consented to treatment if the provider detemmines that the
consent is knowing and voluntary,

With regard fo parental notification, Pennsylvania law states that a physician, organization, or agency
opetating a substance abuse program which provides counseling to a minor may, but is not obligated to,
inform the parents or legal guardian of the minor as fo the substance abuse treatment given or needed.®
However, if the program is federally assisted, the program may only disclose such information to the minor's
parent or guardian with the minor-patient’s prior written consent; this includes situations when disclosure of
information to the minor's parent or guardian is needed to obtain financial reimbursem ent.®? See Part il for
full discussion regarding the confidentiality of minors’ subsfance abuse freafment records.

E. Emergency Situations
A physician can provide medical, dental and health services to minors of any age without the consent
of the parent or legal guardian where the physician defermines that an attempt fo secure consent would

increase risk to the minors life or heatth.®

A physician also can perform an abottion on a minor without obtaining parental consent in a medical
emergency.®

F. When Minors Participate in Medical Research

Title 45 of the Code of FederalRegulations, Subpart D, Section 46, governs consents required for minors

% Mental Health Procedures Act, 50 P.S. §§ 7201, 7203; Mental Headlth Manud, 55 Pa, Code §§ 5100.71 (@) and (b),
5100.73(a)-(c); 35 P.S. § 10101 1(b)(1).

0 Drug and Alcoho! Abuse Control Act, 71 P.S. § 1690.112.
®' Drug and Alcoho! Abuse Control Act, 71 P.S. § 1690.112.

242 US.CA. § 290dd-2; 42 C.F.R. §§ 2.3, 2.12, 2,13, 2.14(b). But federal reguiations do not prohibit a program from
refusing to provide treatment until the minor consents to the disclosure necessary to obtain reimbursement. 42 CFR. §
2.14(b).

* Minor's Consent Act, 35 P.S. § 10104. See also 55 Pa. Code §§ 3130.91(3), 3680.52(4), 3800.19(b)(3) (noting that
consent fo treatis not needed in an emergency situation).

¢ Abortion Contfrol Act, 18 Pa.C.S. §§ 3204(b), 3205(a), 3206(q), and 3209(c). "Medical emergency" is defined by the
Abortion Control Act as that condition which, on the basis of the physician's best clinical judgment, so complicates a
pregnancy as to necessitate the immediate abortion of the same to avert the death of the mother or for which a delay
will create serious risk of substantial and ireversible impairment of major bodily function. Abortion Contiol Act, 18
Pa.C.S. § 3203. This statutory language has been inferpreted fo mean that a "medical emergency” exists in any
situation where there is a threat to the life or health of the pregnant woman. Planned Parenthood of Se. Pa. v. Casey,
505 U.S. 833, 879-80 (1992) (citations omifted).
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to participate in medicalresearch. Generally, a minor must have parental permission in order to participate in
medical research.®® Minors are defined under federal regulation as "persons who have not attained the legal
age forconsentto treatment or procedures involved in the research, under the applicable law of the jurisdiction
in which the research will be conducted.”*® This provision has been interpreted to mean that if a minoris able
to consent to medical, dental and health services under state law, the minoris also able to consent to take part
in medical research.

Forminors who are not legally capable of consenting to medical treatment, Federal regulations require
parental consent to a child’s paricipation in any medical research progrom‘”

The regulations divide medical research involving children into four categories. In the first two, the
consent of only one parent or guardian is required. In the third and fourth categories, the consent of both
parents, if legally possible, is required.®®

Consent from only one parent is required for:

. Research not invoiving greater than minimat risk.*’

. Research involving greaterthan minimalrisk, but presenting the prospect of direct benefit tothe
individual subject.”

Unless one parent is deceased, unknown, incompetent, or not reasonably available, or only one parent
has legal responsibility for the minor, consent from both parents is required for:
. Research that has a greater than minimal risk and no prospect of direct benefit to the child.
° Research that is otherwise not approved, but presents an opportunity to understand, prevent or
alleviate a serious problem affecting children’s heatlth.”’

G. Minors Who Are Parents

Any minorwho has borne a child oris or has been married can consent to medical, dental and health
sewvices for hissher minor child.”?

5 45 C.F.R. §§ 46.402, 46.404, 46.405, 46.406, and 46.408.
45 C.F.R. § 46.402.

745 C.F.R. § 46.401-46.416. Parental consent is one of two safeguards for children who may be potential subjects for
medical research. The second are infernal institutional review boards (IRB) that review the research activities conducted
by their institutions. 45 C.F.R. § 46.403. IRB's must pay parficular attention to medical research involving vulnerable
populations such as children, 45 C.F.R. § 46.111(a)(3). For futher discussion, see Wenner, William, The Impact of
Medical Research on Children, 8 U.C. Davis J. Juv. L. & Poly, 243, 257-58 (2004).

8 45 C.F.R. § 46.408(b), defines the circumstances where both parents’ consent would not be required.

45 C.F.R. § 46.405. Minimal risk means that the probability and magnitude of harm or discomfort anticipated in the
research are not greater in and of themselves than those ordinarlly encountered in daily life or during the performance
of routine physicd or psychological examinations or tests. 45 C.F.R. § 46.102(i).

045 C.FR. § 46.405-06. Both of these types of medical research are termed "therapeutic research”
7145 C.F.R. § 46.406-07. Both of these types of medical research are termed "norntherapeutic research.”

2 Minors’ Consent Act, 35 P.S. § 10102. It is not clear whether minor fathers are considered to *have bome" a child for

purposes of this statute. As a matter of practice, health professionals will allow a minor father 1o consent 1o services for

his child as long as the minor father can produce some evidence of his paternity (e.g., the minor is listed as the father
(continued...)
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H. Minors Whose Parents Are Incapacitated

Pennsylvania’s Medical Consent Act, 21 P.S. § 2513, permits a parent or legal guardian to confer upon
an adult who is a relative or family fiend the power to consent to a child's medical treatment.” The parent or
legalguardian may also conferany existing parental rights to obtain records and information with regard to the
health care sewvices and insurance.’ If a child isin the custody of a county oryouth agency, the parent cannot
confer powers granted under the Medical Consent Act.”®

To be valid, a document confering power to consent under the Medical Consent Act must: (1) be in
writing; (2) state the name of the person upon whom the power is conferred; (3) include the name and date of
pirth of each minor with respect to whom the power is conferred; (4) include a statement by the parent or
guardian conferiing the power that there are no court orders that preclude them from confering this power; (5)
contain the signature of the parent or guardian; (6) be withessed by two persons who are atleast 18 years of
age; and (7] include the signature of the person to whom the power is being conferred.”® A sample Medical
Consent Authorization form is included in this manual at Appendix E

Consent underthe Medical Consent Actisrevocable at wil and Is effective upon notifying all parties of
interest in writing.””

I Consent Issues When Minors are in the Child Welfare System

Questions arise regarding who can consent to medical testing and freatment on behalf of minors
involved in the child welfare systern. When a minor enters foster care, a number of different actors -- including
county children & youth agencies, child residential facilities, private foster care agencies, foster parents and the
dependency court -- play arole in the minor's life. Minors under the supervision of their county children & youth
agency may stilt be in the legal custody of their parents, but often a court has awarded temporary legal custody
to the agency. When the agency becomes the chid’s legal custodian, another individual or entity is given
physical custody of the minor {i.e., the minor goes to live with a relative, a foster parent, or in a residential facility).

Consequently, often times the adult who accom panies a minor to a doctor's appointment is not his/her
parent/guardian, but instead a foster parent, a representative of the facilty where the child resides, oranagency
caseworker. But who among these actors can legally consent to testing and freatment of the minor in the
absence of parental consent? This section attempts to clarify this issue.”®

72 {...continued)
on the child's birth certificate.)

¥ Medical reatment includes surgical, dental, developmental, mental hedith and other treatments rendered by a
nurse, physician, school nurse, dentist, mental hedlth or other licensed health care professional. Medical Consent Act,
21 P.S. §2513(q)

" Medical Consent Act, 21 P.S, §251 3(a). This right extends only o records or documents that a parent of guardian has
the right to review.

’® Medical Consent Act, 21 P.S. §2513(a).
7 Medical Consent Act, 21 P.S. § 2513(c)(M)
" Medical Consent Act, 21 P.S. § 2513(e)

78 with respect to consents for participation in medical research for children who are wards of the state, see Part |.F
supra.
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1. CHILDREN IN THE CUSTODY OF COUNTY CHILDREN & YOUTH AGENCIES™

DPW reguiations governing county children and youth agencies,* private foster care agencies andfoster
families,”’ and child residential facilities® distinguish between routine versus non-routine medical and dental
examinations and treatment for purposes of consent, The fegulations do not define routine and non-routine
treatment but instead offer examples of each. Examples of routine treatment in the regulations include well
baby visits and child heaith examinations, dentalcare, vision care, hearing care, imm unizations, and treatment
forinjuries and ilinesses. Examples of non-routine treatment include non-emergency (elective) surgery, cosmetic
surgery and experimental procedures or freatment. 8

When a minor has been voluntarily placed in the legal custody of the county chitdren & youth agency
(the minorsparent/guardian has signed a voluntary placement agreement), the minorsparent orlegal guardian
must give prior written consent before the minor can receive routine examinations andtreatment, and must give
prior written consent to each instance of non-routine treatment for the minor. ifthe parent/guardian does not
consent or cannot be located, the county children & youth agency, the private foster care agency or the
residential facility with physical custody of the minor must obtain a court order authorizing the treatment.?

If the minor has been involuntarily removed from the home and is in the legal custody of the childien
& youth agency, but parental rights have not been terminated, the minors county chid & youth agency
caseworker can authorize routine examination and treatment for the minor; the consent ofthe parent/guardian
is not needed. The minors parent or legal guardian, however, must still give prior consent to each instance of
non-routine examination or treatment for the minor.®® Again, if the parent/guardian does not consent or cannot
be located, the county children & youth agency, the private foster care agency or the residential facility with
physical custody of the minor must obtain a court order authorizing the treatment, 8

It also should be noted that when a child Is in the legal custody of a county children & youth agency,
only designated staff members from the agency may enrol/disenroll a child from a HealthCholces Managed
Care Organization [(MCOj and/orchange the child's primaty care p hysician or dentist.?” No one else is authorized
to take such actions for children in the custody of a county children & youth agency.5®

Finally, when the county children & youth agency has custody of a minor for whom o decree of

 In cases of suspected child abuse, hedith care providers, as persons required to report cases of suspected child
abuse, may take photographs and administer radiological examinations and other appropriate medical fests fo the
child without first obtaining parental consent. Child Protective Services Law, 23 Pa.C.SA. §§ 6311{a) and (b), 6314,

9 Title 55 Pa. Code Chapter 3130.

* Title 55 Pa. Code Chapters 3680 and 3700.

2 Title 55 Pa. Code Chapter 3800,

* 55 Pa. Code §§ 3130.91 (1). 3680.52(2), and 3800.19(b).
% 55 Pa. Code §§ 31 30.91(1), 3680.52(2), and 3800.19(b).
% 55 Pa Code §§ 3130.91(1)(i) and 3130 .91 {(2)().

# 55 Pa. Code §§ 3130.91 (2). 3680.52(1), and 3800.19(b); The Juvenile Act, 42 PA.C.S.A. § 6357 (stating that the
custodian to whom legal custody of a child has been given by the Court of Common Pleas under the Juvenile Act, has
the right fo determine the nature of the care and freatment of the child, including ordinary medical care).

*’ Office of Children, Youth and Farnilies Bulletin No. 00-99-05, "HealthChoices Information Sharing Policies and
Procedures," effective April 1, 1999, ot pp. 2-3 and 8, attached at Appendix D.

* Office of Children, Youth and Families Bulletin No. 00-99-05, "HealthChoices Information Sharing Policies and
Procedures, effective April 1, 1999, ot p. 8, aftached at Appendix D.
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termination of parental rights has been entered, the agency can consent to all routine and non-routine
examination or reatment, including major medical, psychiatric and surgical freatment for the minor.®®

2. PRIVATE FOSTER CARE AGENCIES

No existing state regulation gives private foster care agencies the authority to consent to reatment on
behalf of children in thek care. Asa general practice, pivate agencies have parents/guardians sign a general
release authorizing the agency to obtain routine medical examination and treatment. When a chiid fequires
non-routine treatment, the private agency will first attempt to obtain the parent's specific written consent to the
treatment. If the parent is unavailable or unwilling to give his/her consent, the private agency will then seek a
court order authorizing the treatment.

3. CHILD RESIDENTIAL FACILITIES

Children In the legal custody of a county children & youth agency are sometimes physically placed in
facities govemed by the Title 55 Chapter 3800 regulations (hereinafter the "3800 regulations"). The 3800
regulations apply to child residential facilities, including transitionat living facilities.” These regulations mandate
that child residential facilities com ply with all state laws and regulations pertaining to consent to freatment,
including those provisions reviewed eatlier in this Part.”t Where there is no other statute or regulation directly on
point, the Chapter 3800 regulations set up the following default rule. The facility must obtain general wiitten
consent from the minor's parent or legal guardian to obtain routine care on behalf of the child, and a separate
written consent for each instance of non-routine freatment.” Absent such consent, the facility must obtain a
court order authorizing the examination and/or treatment. %3

4. FOSTER PARENTS™

No regulation authorizes foster parents to consent to medical treatment --whether routine or non-routine
-- forchildren in their care. As a matter of practice, upon accepting a new chid for services, private agencies
have the childs parent/guardian sign a general release authorizing the agency to obtain routine medical
examination and freatment for the child. The private agencies in turn authorize the foster parent to obtain routine
examinations and immunizations for the children. When a child reguires non-routine treatment, the private
agency will fist attempt to obtain the parent's specific written consent to the treatment. If the parent is
unavailable or unwiling to give his/fher consent, the private agency will then seek a court order authorizing the
tfreatment.

5. DEPENDENCY COURT
During the pendencyofa dependency proceeding, the Court of Common Pleas may order a physical

ormentalexamination of the minor, and may also order medical or surgical reatment of aminor who is suffering
a serious physical condition or illness which, in the opinion of a physician, requires prompt treatment. The court

% Adoption Act, 23 Pa.C.S.A. § 2521 {c).
0 55 Pa, Code § 3800.2.
155 Pa. Code § 3800.19(a).

*? 55 Pa. Code § 3800.1 ?(b). Of course, as mentioned above, when the minor is in the custody of a county children &
youth agency, the agency caseworker may consent 1o routine health care. 55 Pa. Code §§ 3130.91(2), 3680.52(1)

% 55 Pa. Code § 3800.19(0).

* It should be noted that Pennsylvania courts have found that when a county chiidien & youth agency piaces a chiid
with foster parents, the foster parents do not stand in loco parentis to the child.  in the Inferest of G. C.. 735 A.2d 1226,
1228 (Pa. 1999) (citing In re Adoption of Crystal D.R., 480 A.2d 1146, 1149 (Pa. Super. 1984)).
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may order the freatment even if the parent, guardian or custodian has not been given notice of the pending
hearing, is not availabie, or without good cause informs the Courtthat s/he does not consent fo the treatment.®®

6. MEDICAL RESEARCH WHEN MINORS ARE IN THE CHILD WELFARE SYSTEM

Children who are wards of the state,’ or any other agency, institution or entity can be included in
medical research that would otherwise require the consent of two parents (see Part I.F) only if such research is
{a) related fo their status as wards, or (b) conducted in schools, camps, hospitals, institutions or similar settings
in which the maijortty of children involved as subjects are not wards.®’

Further, ifthe proposed research meets the criteria set forth above, the institution’s Infernal Review Board
shallreqguire appointment of an advocate foreach child who is o ward, in addition to any otherindividual acting
on behalf of the child as guardian or in loco parentis.”® The advocate must act in the best interests of the child
for the duration of the child’s participation in the research and may not be associated in any way with the
research, the investigators of the guardian organization.”

J. Consent Issues When Minors are Involved in the Delinquency
System

As described in the previous section, minors in the child welfare system are sometimes placed in the
legal custody of the county children & youth system, either voluntarily by their parents or pursuant to a court
order. By contrast, minors involved in the delinquency system often remain in the legal custfody of their
parents/legal guardians, even when the minors are physically placed in a facility by order of the delinguency
court (which is part of the county Court of Common Pleas). Therefore, health care providers still have to obtain
the consent of parent/guardian to treat a minor involved in the juvenile justice system, except when the minor
can legally give his’her own consent as described above or when there is a court order authorizing treatment.

1. SECURE DETENTION CENTERS AND PRIVATE RESIDENTIAL FACILITIES

Minors involved in the juvenile justice system are sometimes temporarlly placed by the court in secure
detention facilities. These facilties house both pre-adjudicated minors (who are awaiting trial} and post-
adjudicated minors (who've had their tials and were adjudicated, and are now awaiting a pemanent
placement.} Secure detention centers are governed by the Chapter 3800 regulations, '™ and must com ply with

 The Juvenile Act, 42 Pa.CS.A. § 6339(b). The statute does not provide a further definition of "'good cause." See afso
55 Pa. Code § 3130.91(1) and (2, § 3680.52(1) and (2), and § 3800.19(b) (mandating that county children & youth
agencies, private foster care agencies, and chid residential facilities seek court orders to authorize medical freatment
for a minor in thelr care when the minor's parent/guardian refuses fo give consent, or cannot be located to give
consent, except in those instances where the regulations permit the county children & youth agency to consent to
routine treatrment.)

* The federal reguiations do not define the term ‘wards of the state”, and the term is not used in Pennsylvania's Juvenile
Act, 42Pa.C.SA. § 6301-6365, which governs the adjudication and disposition of dependent children. Presumably, in
the context of medical research, youth who are in the custedy of a county children & youth agency would be
considered wards of the state such that these provisions apply to them.

7745 CFR. § 46.409(q).
%45 C.F.R. § 46.409(b).
745 C.FR. § 46.409(b).

' 55 Pa. Code § 3800.2(c)(2).
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ali state laws and regulations pertaining to consent to treatment, including those reviewed eatlier in this Part.'®"
Where there is no otherstatute or regulation directly on point, the defaultrule applies -- the detention center must
obtain general written consent from the minor's parent orlegal guardian to obtain routine care on behalf of the
child, and a separate written consent for each instance of non-routine treatment. ' Absent such consent, the
facility must obtain a court order authorizing the examingtion and/or freatrment.'®

Delinquency court judges sometimes place youth who have been adjudicated delingquent in private
residential faciities as part of the youth's disposition. The 3800 regulations are also applicable to private facilities
that house minors who have been adjudicated delinquent.'® These faciities must follow the same rules
pertaining to consent to treatment as outlined in the preceding paragraph.

2. FACILITIES OPERATED BY THE DEPARTMENT OF PUBLIC WELFARE

Juvenile courts also can place minors who have been adjudicated delinquent in facilities operated
directly by the Department of Public Welfare (DPW). DPW-operated facilties for youth who have been
adjudicated delinquent include the Youth Development Centers (YDCs) and forestty camps. The Chapter3800
regulations governing private child residential facilities are not applicable on their face o DPW-operated
facilities.'® However, DPW has stated that state-operated facilities for youth will follow the 3800 regulations.'®

3. JUVENILE PROBATION OFFICERS

Youth who become involved in the delinquency systemn are assigned county juvenile probation officers
(JPOs). No state law or regulation gives JPOs the authority to consent to medical examination or treatment on
behalf of a minor whom they are moni‘fon‘ng.'”” Thetefore, health care providers stil have to obtain consent of
parent/guardian to treat a minorinvolved in the juvenile justice system, except when the minor can legally give
his/her own consent as described above or they have a court order.

4. DELINQUENCY COURT

During the pendency of a delinquency proceeding, the Court of Common Pleas may order a physical
ormentalexamination of the minor, and may also order medical or surgicaltreatment of a minorwho is suffering
a serious physical condition orillness which, in the opinion of a physician, requires prompt treatment. The court
may order the treatment even if the parent, guardian or custodian has not been given notice of the pending
hearing, is not available, or without good cause informs the Court that s/he does not consent to the treatment, '®

%" 55'Pa. Code § 3800.19(a).
1% 85 Pa. Code § 3800.19(b).
1% 85 Pai. Code § 3800.19(b).
1% 55 Pa. Code § 3800.2.

1% 55 Pa. Code § 3800.3(1).

1% See DEPARTMENT OF PUBLIC WELFARE'S LICENSING IMPLEMENTATION MANUAL FOR CHILD RESIDENTAL AND DAY TREATMENT FACILITIES
REGULATIONS, 55 PA. Cope CHarTER 3800 (Septermiber 1999) at p. 6.

"7 See DEPARTMENT OF PUBLIC WELFARE'S LICENSING IMPLEMENTATION MANUAL FOR CHILD RESIDENTIAL AND DAY TREATMENT FACILITIES
REGULATIONS, 55 Pa. Cope CraPTer 3800 (September 1999) at p. 30.

"% The Juvenile Act, 42 Pa.CS.A. § 6339(b). The statute does not provide a further definition of "good cause." See also

55 Pa. Code § 3130.91(1) and (2), § 3480.52(1} and (2], and § 3800.19(b) (mondating that county children & youth

agencies, private foster care agencies, and child residential facilities seek court orders fo authorize medical reatment
(continued...)
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It also should be noted that when a child is involved in the juvenie
probation officer (JPO) may enolVdiseniol the child rom a HeatthChoices M
and/or change the child's primary care physician or dentist if the JPO is authorized to do so by the juvenile court
through specific court order, '®

justice system, the child's juvenile
anaged Care Organization (MCO)

1% (...continued)

for a minor in their care when the rminor's parent/guardian refuses to give consent, or cannot be located to give
consent, except in those instances where the regulations permit the county children & youth agency fo consent to
routing freatrment.)

' Office of Children, Youth and Families Bulletin No. 00-99-08, "HealthChoices Information Sharing Policies and
Procedures ", effective April 1, 1999, ot PpP. 2-3 and 8, attached at Appendix D.
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Part I
Confidentiality of Minors' Health Care Records

This Part examines the many statutes and reguiations currently in effect that govern the confidentiality
of minors' medical treatment and heaith care records. As a general rule, where a minor has the authority to
consent to his/her own freatment and the consent of the minors parent/guardian is not needed. the minor
controls the release of his/her records regarding that treatment. There are exceptions to this general wule,
however, and these exceptions are discussed throughout this Part.

The landscape of confidentiality rules in Pennsylvania is made up of both state and federal law. The
baseline for the protection of health information was established by the federal Health Insurance Portability and
Accountability Act (HIPAA), which was passed in 1996 to protect the privacy of consumers' medical records. '
HIPAA’s privacy standards are implemented via a comprehensive set of regulations that were issued by the U.S.
Department of Health and Human Services (HHS) and went into effect in April 2001.7'2 HIPAA does not overide
any state laws that provide consumers with greater privacy protections; HIPAA simply sets a floor for privacy
protections and states may give consumers even greater protections.''?

A. Overview of HIPAA

The Health insurance Portability and Accountability Act of 1996 (HIPAA) imposes a set of responsibilities
onsome agencies, organizations and people who have accessto certain healih information. The responsibilities
imposed by HIPAA are designed to ensure that certain health information can be disclosed when sharing
information is important and can be protected when privacy is important. A complete discussion of HIPAA is
beyond the scope of this manual, but this section provides a general overview of the aspects of HIPAA that are
most relevant to information sharing and confidentiality with respect to minor's records.

The HIPAA rules for disclosing and protecting heaith related information apply only to entities that
can be classified as either a covered entity, a hybrid entity, or a business associate of a covered entity.
Under the HIPAA reguiations, a covered entity is defined as (1) a health plan (an individuat or group plan that
provides or pays the cost of medical care),''* (2) a healthcare clearinghouse (an entity, such as a billing service
orcommunity health management information system that processes health information received from another

''® The confidentidiity provisions in this section do not override the duties of mandated reporters of child abuse under the
Child Protective Services Law, 23 Pa.C.S. §§ 6301-6385, and accompanying regulations, Title 55 Chapter 3490. See 23
Pa.C.S.A. § 6311(q) (stating that except with respect to confidential communications made to an ordained member of
the clergy. the privileged communication between a professional person required to report and his patient or client
does not apply to situations involving child abuse and is not a justification for failing to report suspected child abuse); 55
Pa. Code § 3490.14 (same). Under regulations issued pursuant to ihe federal Healih Insurance Porability and
Accountability Act (HIPAA), prior written consent is not needed by a provider to report cases of suspected cases of child
abuse or neglect or domestic vickence as mandated by state law. 45 C.FR. § 164.51 2(0)(1)(i) and (c). The HIPAA
regulations aiso provide that in cases where the health care provider suspects that a minor has been o may be
subjected to violence, abuse or neglect by a parent, guardian or other person standing in foco parentis, the provider
may elect not 1o provide health care information to the minor's parent/guardian even if the minor's parent/guardian
would otherwise be entitied fo that information under state laws. 45 C.F.R. §§ 164.502(g)(5). 164.51 2(cy2)i.

""" Health Insurance Portability and Accountabilty Act of 1996, Pub. L. No. 104-191.
112 45 C.F.R. Parts 160 ond 164.
'8 45 C.F.R. § 160.203.

"' 45 C.FR. § 160.103. Note that the definition of a heaith plan, in that it includes the provisicn as well as payment for

medical care, appears to overiap with the definition of a health care provider.
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individua! or organizaticn),'® or (3] @ heatth care provider (any person or organization who furnishes, bills, or is
paid for health care in the normal course of business who fransmits any health information in electronic form). e

A hybrid agency or organization isone whose business activities include both covered functionsand non-
covered functions, and that designates the covered portion of its organization as its health care com ponents. '’
Covered functions are functions, the performance of which qualify the performing entity as a health plan, a
healthcare clearinghouse or aheaith care provider. '8 By designating the portion of its organization that performs
covered functions, the hybrid entity restricts the application of HIPAA to that portion of the organization.

Business associates are persons ororganizations who/thatperform certain functions oractivities onbehaif
of, or provide certain services to a covered entity that involve the use or disclosure of protected heaith
information (PHI).'"? Business associates must be willing to provide certain assurances regarding the protection
of PHI to the covered entities with whom they work. The failure of a business associate to provide required
assurances does not constitute a violation of HIPAA on the par of the business associate. However, HIPAA
prohibits covered entifies from contracting with business associates who do not provide these assurances

Any entity that does not meet HIPAA's definition of a heailth plan, clearinghouse or provider, or that falls
into one of the designated exceptions to those categories, is not covered by HIPPA. Such an entity is still
responsible for complying with all other Gpplicable laws regarding confidentiality.

The HIPAA rules for disclosing and protecting health related information apply only to protecied
health information (PHI). HIPAA rules apply only fo protected health information {PHI}, defined as ali individually
identifiable health information transmitted or maintained by a covered entity, inany form or media.'® Individually
identifiable health information is heath information that relates to (1) the past, present, or future physical or
mental heatth or condition of an individual, (2) the provision of health care to an individual, or (3) the past,
present or future payment for the provision of health care to an individual, and that identifies the individual or
gives rise to a reasonable basis 1o believe the information could be used 1o identify the individual.'® For
example, social security numbers, full face photos, phone numbers and birth dates all serve to make heaith
information individually identifiable.'”  There are no restrictions on the use of disciosure of de-identified
information.'®

"5 45 CF.R. § 160.103.
'"© 45 CF.R. § 160.103.
" 45 C.F.R. §164.103.
" 45 CFR. §164.103.

" A5 CFR. §160.103.

045 CFR. § 160.103. This includes information in electronic, paper, or oral form. Summary of the HIPAA Privacy Rule,

H.H.S. O.C.R, Privacy Brief, last revised May, 2003, p. 3, available OThﬁp://www.hhs.gov/ocr/privocysummory.pdf. PHI
excludes individually identifiable heaith Information in education records covered by the Family Education Rights and
Privacy Act, as amended, 20 US.C. § 1232g; records desciibed at 20 US.C. § 1232g(a)(4)B)(iv); and employment

records held by a covered entity in its role as an employear. 45 C.F.R. § 160.103.

2145 C.FR. § 160.103. See also H.H.3. fact sheet, "Protecting the Privacy of Patients’ Health Information," available at
http://www.hhs.gov/news/facts/privacy htm.

%2 45 CFR. § 164.514(0)2)(

%45 CF.R. § 160.502(q)(2), 164.514(a) and (b).
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B.  HIPAA AND MINORS

There are two significant concepts that frame the rules for disclosing and protecting PHI: (1) the
minimum information necessary requirement and {2) the concept of the individual. With some designated
exceptions, HIPAA requires a covered entity that uses or discloses PHI to make reasonable efforts to use and
disclose only the minimum amount of information necessary to accomplish the intended purpose of the use or
disclosure.'® The Depariment of Health and Human Services has issued materials that state: "[wlhen the
minimum necessary standard appliesto a use org disclosure, a covered entity may not use, disciose, or request
the entire medical record for a particular purpose, unless it can specifically justify the whole record as the
amount reasonably needed for the purposef"zs

The second concept, and one that is particularly relevant to minors, is that of the individual. Most ofthe
protections and rights provided by HIPAA belong to the individual. Usually, the individualis the person who is the
subject of the PHI,'% However, in some cases, another person will be designated as the personal representative
of the person who is the subject of the PHI. Under HIPAA, the personal representative steps in the shoes of the
individual and assumes the control and rightsthat would othe rwise belongtothe individual.'”The role of personal
representativesis particularly important in the context of child serving systems because an unemancipated minor
is generally not the individual; instead, the minor's parent, guardian or person standing in loco parentis is
generally the minor's personalrepresentative, and thus has the rights and control of the individual. '# (In contrast,
anemancipated minoristhe equivalent of an adult under HIPAA; an emancipated minoris always the individual
and has the control and aftendant rights regarding PHI.)

There are three primary exceptions to the general rule that a parent is an unemancipated minor's
personal representative. First, the HIPAA regulations provide that if under state law a minor can consent to a
health care sevice without the consentof a parent/guardian, and infactthe minorconsentsto the sewice, then
the minor controls the release of the records related to that service, including release to the minor's
porem/gucrdian.'” For example, because under Pennsylvania law a minor can consent to festing and
treatment for sexually transmitted diseases (STDs), see Part1.B.3, the minor controls the release of his/herrecords
related to any testing and treatment for $STDs to which s/he consents. Second, HIPAA provides that a minor's
parent/guardian does not control the minors records nor does the parent/guardian have accessto the records
of a particular sewvice if a courtissued an ordereitherauthorizing the sevice or giving the minor or another adult
the authority to consent to that service. An example of where this would apply in Pennsylvania is in the abortion
context. UnderPennsylvania law, a minor may obtain a judicial by-pass authorizing an abortioninlieu of parental
consent. See Parf/B.2. Thus, when a minor obtains a judicial by-pass (which is a court order), HIPAA affirms that
the minor's parents do not have access to the abortion records.  Third, a minor's parent/guardian does not
controlthe minor's records nordoes the parent/guardian have access to the records ofa particular service if the
parent/guardian had previously assented to an agreement of confidentiality between the health care provider
and the minor.'®

1% 45 C.F.R. § 164.502(b), 45 CF.R. § 164.514(d).

"% summary of the HIPAA Privacy Rule, H.H.S. O.C.R. Privacy Brief, last revised May, 2003, available at
hito:/fwww.hhs.gov/ocr/privacysurmmanry.pdf.

"6 45 C.F.R. § 160.103.

745 C.FR. § 164.502(g)(1).
%845 C.FR. § 164.502(g)(2).
%45 C.F.R. § 164.502(g)(3).

10 45 C.F.R. § 164.502(g)(3)(i)(B) ond C).
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In addition, a covered entity can reject a personalrepresentative’s request foraccess to PHI if a licensed
health care professional has determined, in the exercise of professional judgment, that provision of access to
the personal representative is reasonably likely to causes substantial harm to the individual (e.g., the minor
receiving treatment] oranotherperson.'®' In this case, the parent is stillthe personal representative, but his or her
particular request for access can be denied,

Even when a parent is not the personal representative of @ minor, HIPAA regulations do not overrule any
state laws that either authorize or prohibit a heatth care provider or health plan to disciose a minor's health
information to a minor's parent or guardian, or a person standing in loco parentis to the minor.'®

When a parent is not the personal representative of a minor, and state law is silent with respect to
disclosure by the licensed health care professional, HIPAA states that the health care professional may provide
or deny access to a parent requesting access to his/her minor child's records.'® The health care professional
must exercise professicnal judgment in making this decision.”™* It is important to note that this discretion is
granfed to the health care professional only where a parent has made a request to access records; affimative
disclosures are forbidden.'*

HIPAA aiways permits the use or disclosure of PHI whenever use or disclosure is authorized or is for
treatment, payment, or health care operation activities. The use or disclosure of PHI is always pemitted by
a covered entity, regardless of the party with whom information is being shared, when such use or disclosure (1)
was authorized by the individual'® or (2) is for the covered entity's own freatment, payment activities or heaith
care operations'’ (except in regard to psychotherapy notes and marketing). Treatment includes the provision,
coordination or management of health care and related services by one or more health care providers and by
a health care provider with a third party.'* Payment activities inciude determinations of eligibility, biling, and
collection activities.'*” Health care operations include quality improvement activities, case management,
activities relating to health insurance contracts and customer service.'*°

13145 C.F.R. § 164.524(c)(3)ii).
'®2.45 C.F.R. § 160.202 and 164.502(g)(3)(ii).
1% 45 C.F.R. § 164.502(g)(3)(i).
1% 45 C.F.R. § 164.502(g)3)ii).

%% See PROTECTNG MINORS HEALTH INFORMATION UNDER THE FepErAL MEDICAL PRIVACY REGULATIONS (ACLU Reproductive Freedom
Project, 2003) at 9, available at hitp://www.aclu.org/ReproductiveRights/ReproductiveRights.cfm?iD=12118&c =223,

1% 45 C.FR. § 164.502(c)(1)(iv); 45 C.F.R. § 164.508 (requirernents for a valid authorization).
17 45 C.FR. § 164.506(c); 45 C.FR. § 164.502(c)(1)(ii).
1% 45 C.F.R. § 164.501.

'%7 45 C.F.R. § 164.501. HIPAA's authorization of disclosures for payment activities has important implications for health
care providers who treat minors.  Routine health plan practices such as sending explanations of benefits or billing
statements to the insured may comprormise the confidentiality of minors who use their parents’ health insurance to
seek care. See "Confidential Health Care for Adolescents: Position Paper of the Society for Adolescent Medicine "
(2004) at pp. 2-3, 6, available at

hito://www addescenthealth.crg/PositionPaper Confidental Health Care for Adolescents.pdf.

10 45 CFR. § 164.501.
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C. Mental Health Treatment Records'

For purposes of this manual, @ mental health facility or service provider is defined as an entity providing
the diagnosis, treatment, care or rehabilitation of clients with mental illness, and includes hospitals, clinics,
institutions, centers, day care centers, base sewvice units, outpatient psychiatic clinics, providers of intensive case
management services, and community mental health centers. 142

1. INPATIENT MENTAL HEALTH TREATMENT RECORDS
a. Minors 14 Years of Age and Older

(n When treatment is by consent of the minor 14 yvears of age and older

As described in Part i, a minor from the age of 14 through 17 may consent to voluntary inpatient mental
health tfreatment; the consent of the minor's parent/guardian is not needed. However, when a mental health
facility accepts a minor 14 years of age or older for examination and treatment, the facility's director must
promptly nofify the minors parent, guardian or person standing In loco parentis that the minor has been
admitted.'® The notification must explain the nature of the minor's proposed treatment, and inform the minor's
parent/guardian that s/he has a right to file an objection in wiiting with the director of the facility or the county
mental health/mental retardation administrator. ' The facility must inform the parent/guardian by telephone
where possible, and aiso by delivery of a form o the poren'r/g\_:crdicxn.’45 If the facility director cannot locate
the parent, guardian or person standing in foco parentis, the director shall take such action as sthe deems
appropriate, including notifying appropriate child welfare agencies. M6 it the parent/guardian files an objection,
a hearing shall be held within 72 hours.'* The hearing will be held before a judge of the Court of Common Pleas
ormentalhealth review officer appointed by the court, who shall determine whether ornot the voluntary inpatient
treatment is in the best interest of the minor. "%

With the exception of the above parental notification requirernent, when a minor 14 years of age and
older understands the nature of the information in his/her records and the pumpose for which third parties may
seek the records, the minor controls the release of his/her inpatient treatment records, whether the treatment is

'“! Information about drug or alcohol abuse o dependency, as defined by the Drug and Alcohol Abuse Control Act, 71
P.S. § 1690.102, contained in a minor's record maintained by a mental health facility is subject to the confidentiality
provisions of the Drug and Alcohol Abuse Control Act, 71 P.S. § 1690.108(c) and the regulations promulgated
thereunder. Mental Health Manual, 55 Pa. Code § 5100.37.

%2 Mental Health Procedures Act, 50 P.S. § 7103,
'* Mental Health Procedures Act, 50 P.S. § 7204; Mental Health Manual, 55 Pa. Code § 5100.74,

' Mental Health Procedures Act, 50 P.S, § 7204; Mental Health Manual, 55 Pa. Code § 5100.74. The Mental Health
Procedures Act does not further define the term in loco parentis. Under Pennsylvania case law, the term in loco parentis
describes a relationship in which an adult assumes the legal rights and duties of parenthood. Commonwealh v.
Gersiner, 656 A.2d 108, 112 (Pa. 1995). It should be noted that Pennsylvania courts have found that when a county
children and youth agency places a child with foster parents, the foster parents do not stand in loco parentis 1o the
child. Inthe interest of G.C., 735 A.2d 1226, 1228 (Pa, 1999) (cifing In re Adoption of Crystal D.R., 480 A.2d 1146, 1149
(Pa. Super. 1984)).

'** Mental Health Manual, 55 Pa. Code § 5100.74(a).
'** Mental Heaith Manudl, 55 Pa. Code § 5100.74(b).
7 Mental Health Procedures Act, 50 P.S. § 7204,

%8 Mental Health Procedures Act, 50 P.S. § 7204.
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voluntary or involun‘rory,“19 Inthese circumstances, providers may only release the minor's records to third parties
-- including the minor's parents/guardians - with the minor's prior written consent,'® of pursuant to a court

order.'®! However, if a parent consents to a future round of treatment or consents to a minors continuation of

treatment, the parent will be able to effectively reach back and authorize the release of past records to the
minor's current mental health provider in gccordance with the provisions of Act 147." When a minor 14 years
of age or older lacks this understanding, any person chosen by the minor may exercise this right if the director

of the facility finds that this person is acting in the minor's best interest 'S

(2) When freatment is by consent of the parent/guardian of a minor 14
years of age and older

With the passage of Act 147, a parent or legal guardian may consent to the voluntary inpatient
treatment of a minor. See Part 1.C.1. The Act aiso made some modifications to the law with regard to the
release of mental health records of @ minor 14-17 years of age when a parent has consented to treatment.
UnderAct 147, when a parent or legal guardian has consented to the treatment of aminor 14-17 years of age,
the parent:

' Mental Health Manual, 55 Pa. Code § 51 00.33(qy.

"*% Mental Health Manual, 55 Pa, Code §§ 5100.4, 5100.33(q), 5200.2, 5200.41(c), 5221.1, 5221 .52(q). The consent
form must contain the following: (1) a time limit on its validity that shows starting and ending dates; (2) identification of
the agency or person to whormn the records are to be released:; (3) a statement of the specific purposes for which the
released records are to be used; (4} a statement identifying the specific relevant and timely information to be released:
(5) a place for the signature of the client (orthe client's parent/guardian, if the patientis under 14 years of age),
following @ statement that the person understands the nature of the release; (6) a place for the signature of the staff
person obtaining the consent and the date: (7) a place to record a verbal consent 1o release information given by a
person physically unable to provide his signature, and a place for the signatures of two responsible persons who
witnessed that the person understood the nature of the release and freely gave his verbal consent; and (8) indication
that the consent is revocable at the written request of the person giving consent. Mental Heaith Manual, 55 Pa. Code §
5100.34(f).

The HIPAA regulations similarly require that any consent form authorizing the release of information contain at
least the following: (1) a meaningful description of the information to be disclosed; (2) the name or other specification
of the person(s), or class of persons, authorized to make the disclosure; (3) the name or other specification of the
person(s), or class of persons, to whom the provider may disclose the protected information; (4) an expiration date or
event; (5) a statement of the client's right to revoke the consent in writing, with a description of the revocation
procedure; (6) astaternent that information disclosed pursuant to the consent may be subject 1o redisclosure by the
recipient and therefore is no longer protected by the HIPAA regulations; (7) signature of the client and date {orif
authorization is signed by the client's personal representative, i.e., a parent o guardian, a description of such personal
representative’s authority to act for the client); (8) a description of the purpose of the requested disclosure (a statermnent
that the disclosure is at the request of the individual suffices); and (9) a statement that the individual may inspect or
copy the records to be disciosed and refuse 1o sign the authorization. 45 C.F.R. § 164.508(c)(1) and {2).

"*' Mental Health Monual, 55 Pa. Code § 5100.35(b}. The facility may not release the records pursuant to a subpoena in
the absence of an additional court order. 55 Pa, Code § 5100.35(b)(1). The facility has an obligation to inform the
patient and/or the patient's attomey when a third party is seeking the patient's records. 55 Pa. Code § 5100.35(b)(3).
The HIPAA regulations similarly permit a provider to disclose records to comply with a court without first obtaining the
patient's consent, 45C.F.R. § 164.51 2(e)(1)(i}. The HIPAA regulations also would pemif disclosure in response to a
subpoena alone if the entity seeking the disclosure demonstrates that it has made reasonable efforts 1o notify the
patient about the requested disclosure and/or obtain a court protective order prohibiting use of the disclosed
information for any other purpose than the litigation for which the information was requested. 45 CER. §
164.512(e)(1)(ii} and (v). However, as noted above, HIPAA does not preempt state laws that give consumers greater
privacy protections. 45 C.F.R. § 160.203. Therefore, Pennsylvania law -- prohibiting the release of mental health records
pursuant to a subpoena without an accompanying court order -- govems.

12 Minor's Consent Act, 35 P.S. 10101 2(a)2).

'** Mental Health Manual, 55 Pa. Code §§ 5100.4, 5100.33(q), 5200.2, 5200.41(c), 5221.1, 5221 .52(q).
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L] has the right to information necessary for providing consent to the freatment, including
symptomsand conditions to be treated, medications and other treatments to be provided, risks,
benefits and expected results.

® and can consent to:

o the release of the minor's medical record and information to the minor's current
mental heaith freatment provider, including records of prior mental heatth freatment
forwhich the parent had provided consent;

o] the release of records of prior mental health treatment for which the minor had
provided consent to the minors current mental heaith treatment providerifdeemed
pertinent by the minor's current mental health freatment provider; and

o the release of the minor's mental health records and information to the primary care
provider if, in the judgment of the minor's current mental health provider, such release
would not be detrimental to the minor.'*

Thus, prior fo the passage of Act 147, a minor 14-17 years of age controlled the reiease of all of his/her
mentathealth freatment records to third parties, including to his/her parents, in alltreatment contexts. Underthe
newlaw, whenaminor 14-17 years of age receives inpatient reatment pursuantto a parent's consent, the minor
still primarily controls access to his records with the limited exceptions described above.'%

b. Minors under the age of 14

When a minorislessthan 14 years ofage. the minor's parent/guardian controls the release of the minor's
inpatient treatment records to third parties. Such fecords may only be released with the prior wiiten consent of
the minor's parent/guardian, '™ or pursuant to a court order upon @ showing of good cause.'®’

The faciity also must allow the parent/guardian of a minor under the age of 14 to access the minor's
records.  The minor's parent/guardian shall only be denied access when the facility director, upon
documentation by the treatment team leader, determines that: (1) disclosure of specific information will be a
substantial detiment fo the minors treatment or to the parent or guardian; or (2) the disciosure will reveal the
identity of persons or breach the confidentiality of persons who have provided information upon an agreement
to maintain their confidentiality. The director may requite that a mental heaith professional familiar with the
minor's record be presentwhen the parent/guardian examines the record to aid in s interpretation.'®® However,
in no event shall privieged communications, whether written or oral, be disclosed to the parents without the
minor's written consent, s

2. OUTPATIENT MENTAL HEALTH TREATMENT RECORDS
a. Minors 14 years of age and older
(M When treatment is by consent of the minor 14 vears of age and older

'* Minor's Consent Act, 35 P.S. § 10101.2.
'** Minor's Consent Act, 35 P.S. § 10101 2(d).
"% Mental Health Manuai, 55 Pa. Code § 51 00.33(a).

' Mental Health Manual, 55 Pa. Code § 51 00.35(b). The HIPAA regulations similarly permit a provider to disclose
records to comply with a court order without first obtaining the patients consent. 45 C.FR. § 164.5] 2(e)(1)().

'*® Mental Health Manudl, 55 Pa. Code §§ 5100.31, 5100.33(a), (o), (e) and (g), 5200.2, 5200.41(c), 5221.1, 5221 .52(aq).

'** Mental Health Procedures Act, 50 P.S. § 711 Ha).
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Under Act 147, when a mincr ages 14-17 consents to outpatient mental healih treatment the minor
controls the records of that outpatient reatment to the same extent that the minor would control the records of
inpatient care as set out in the MHPA and its implementing regulations. 160 Accordingly, when a minor 14 years
of age and oider consents to outpatient treatrment and understands the nature of the information in his/her
records and the purpose for which third parties may seek the records, the minor controls the release of those

treatment records.'’ Providers may only release the minor's records to third parties -- including the minor's
parents/guardians -- with the minor's prior written consent, '*? or pursuant to a court order.'®® However, f a parent
consents to a future round of freatment or consents to @ minors continuation of treatment, the parentwillbe able
to effectively reach back and authorize the release of past records to the minors current mental health provider
in accordance with the provisions of Act 147.'%* When a minor 14 years of age orolderlacks this understanding,
any person chosen by the minor may exercise this right if the director of the facility finds that this person is acting
in the minor's best interest, 1%

(2) When tregtment is by consent of the parent/quardian of a minor 14
vears of age and older

With the passage of Act 147, a parent or legal guardian may consent to the voluntary outpatient
treatment of a minor. See Part .C.2. Under Act 147, when a parent or legal guardian has consented to the
treatment of a minor 14-17 years of age, the parent:

® has the right to information necessary for providing consent to the treatment, including
symptomsand conditionsto be treated, medications and othertreatments to be provided, risks,
benefits and expected results.

® and can consent o

% Minor's Consent Act, 35 P.S. 10101.2(d).
'*! Mental Health Manual, 55 Pa. Code § 5100.33(a).

12 Mental Health Manual, 55 Pa. Code §§ 5100.4, 51 00.33(q), 5200.2, 5200.41(c), 5221.1, 5221.52(a). The consent
form must contain the following: (1) a time limit on its validity that shows starting and ending dates; (2) identification of
the agency or person to whom the records are to be released: (3) a statement of the specific purposes for which the
released records are 1o be used; (4) a stafement identifying the specific relevant and timely information to be released;
(8) a place for the signature of the client (or the client's parent/guardian, if the patient is under 14 years of age),
following a statement that the person understands the nature of the relecse; (6) a place for the signature of the staff
person obtaining the consent and the date; (7) a place to record a verbal consent 1o release information given by a
person physically unable to provide his signature, and a place for the signatures of two responsible persons who
witnessed that the person understood the nature of the release and freely gave his verbal consent; and (8) indication
that the consent is revocable at the written request of the person giving consent. 55 Pa. Code § 51 00.34(f). See also
footnote 150 for a description of the required elements under HIPAA for a consent form authorizing release of
information.

'** Mental Health Manual, 55 Pa. Code § 5100.35(b). The facility may not release the records pursuant to a subpeoena in
the absence of an additional court order. 55 Pa. Code § 5100.35(b)(1). The facility has an obligation to inform the
patient and/or the patient's attomey when a third party is seeking the patient's records. 55 Pa. Code § 51 00.35(b)(3).
The HIPAA regulations similarly permit a provider to disclose records to comply with a court without first obtaining the
patient’s consent. 45 C.F.R. § 164.512(e)(1)(i). The HIPAA regulations also would permit disclosure in response o a
subpoena alone if the entity seeking the disclosure demonsfrates that it has made reasonable efforts to notify the
patient about the requested disclosure and/or obtain a court protective order prohibiting use of the disclosed
inforrmation for any other purpose than the litigation for which the information was requested. 45 C.ER. §
164.512(e)(1)(i) and (v). However, as noted above, HIPAA does not preempt state laws that give consumers greater
privacy protections. 45 C.FR. § 160.203. Therefore, Pennsyivania law -- prohibifing the release of mental health records
pursuant to a subpoena without an accompanying court order -- govems.

'** Minor's Consent Act, 35 P.S. 10101.2(a)(2).

'** Mental Health Manual, 55 Pa. Code §§ 5100.4, 5100.33(a), 5200.2, 5200.41 (c), 5221.1, 6221.52(q).
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o the release of the minors medical record and information to the minor's current
mental heaith reatment provider, including records of prior mental heatth tfreatment
for which the parent had provided consent;

o] the release of records of prior mental health freatment for which the minor had
provided consent to the minor's current mentai heaith treatment providerifdeemed
pertinent by the minors curent mental heatth freatment provider: and

o the release of the minors mental heatth records and information to the primary care
Provider if, in the judgment of the minor's current mental he alth provider, such release
would not be detrimental 1o the minor, '%

b, Minors under the age of 14

As explained in Part | above, Pennsylvania law does not explicitly state who can consent to outpatient
treatment on behalf of minors underthe age of 14, However, a reading of existing law supports the interpretation
that minors under the age of 14 require parental consent to obtain voluntary Outpatient reatment. See Part
1.C.2. Existing law also supports the interpretation that when the parent of g minor under the age of 14 consents
fo outpatient reatment for the minor, the parent conftrols release and access to the treatment records fo the
extentoutined in the MHPA, Accordingly, when a minoris tessthan 14 years ofage, the minors parent/guardian
controls the release of the minor's outpatient treatment fecoids to third parties, Such fecords may only be
released with the prior written consent of the minors parent/guardian, '¢® or pursuant to a court order upon a
showing of good cause.'®

be a substantial detriment tc the patient's freatment, or disclosure will reveal the identity of persons or breach
the confidentiality of persons who have provided information upon an agreement to maintain their
confidentiality. The treatment team director or facility director may require that o mental health professional
familiar with the minors record be present when the minor examines the record to aid in its interpretation.'”

4. RELEASE OF MENTAL HEALTH RECORDS TO MINORS' OTHER HEALTH CARE PROVIDERS

"¢ Minor's Consent Act, 35 P.S. §10101.2.
" Minor's Consent Act, 35 PS. § 10101 2(d).
" Mental Health Manual, 55 Pa. Code § 5100.33(a).

*” Mental Health Manual, 55 Pa. Code §§ 51 00.33(a)(7), 51 00.35(b). The HiPAA fegulations similarly permit o provider to
disclose records to comply with a court order without first obtdining the patient's consent, 45 CF.R. § 164,51 2(e)(1)(.

"% Mental Health Manual, 55 Pa. Code 5100.31, 5100.33(c), (d) and (g), 5200.2, 5200.41(c), 5221.1, 5221 52(@). The
HIPAA regulations provide that minor patients can access the records of any health sevice they receive if under state
law the minor can consent o the service and the consent of no other party is required. 45 C.ER, § 164.502(a)(2)(i) and
{@)(3); 45C.FR. § 164.524(q). The HIPAA regulations would appear to narrow the circurnstances under which a provider
may deny a patient access to his/her own records, in that HIPAA only permits denial when access is reasonably likely to
endanger the life or physical safety of the pdatient or another person, or cause substantial harm to a person referenced
inthe records. 45 CFR. §§ 164.524(a)3).
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A provider may disclose non-priviieged information in the minor's record to those engaged in providing
freatment to the minor without the minor's consent or, in the case of minors under the age of 14, without the
consent of the minor's parent/guardian. The provider may only disclose that information which Is relevant and
necessary fo the treatment purpose for which it i sought.'”! The provider may also fumish the information to the
professional treatment staff at anotherfaciity when the patient is being referred to that facility and the transmittal
of a summary or portion of the fecord is necessary to ensure continuity of care.'’?

5. RELEASE OF MENTAL HEALTH RECORDS 1O THIRD-PARTY PAYORS/INSURERS

to staffnames, the dates, types and costs of therapies orservices, and a short description of the general purpose
of each treatment session or service, '’

6. EMERGENCY SITUATIONS AND MENTAL HEALTH RECORDS

A provider may disclose non-privileged information in the minor's record without the minor's consent --
orinthe case of minors under the age of 14, without the consent ofthe minor's parent/guardian -- inemergency
medical situations when release of the information is necessary to prevent serious risk of bodily harm or death,
The information that may be released is limited to that which is pertinent to the relief of the specific
emergency,'’*

7. ACKNOWLEDGMENT OF PRESENCE OF MINOR AT MENTAL HEALTH FACILITY

The presence of a person currently involuntarily committed at a mental heaith facility is not considered
a record subject to the confidentiality provisions in the mental health manual, and such information may be
released at the discretion of the faclity directorin response to legitimate inquiries from govemmentalagencies
or when itis in the patient's best interest to do so. '’

""" Mental Health Procedures Act, 50 P.S, § 7111(a)(1); Mental Health Manual, 55 Pa. Code §5100.32(a)(1) and (c).
Similarly, under HIPAA, a provider may disciose records to another provider for treatment purposes without first obtaining
wiritten authorization. 45 C.F.R, § 164.506(c)(2).

'"2 Mental Health Manual, 55 Pa, Code § 5100.32(qj(1).

"> Mental Health Manual, 55 Pa. Code §§ 5100.31, 5100.32(0)(2) and (c), 5100.33(a), 51 00.34(b), 5200.2, 5200.41(c),
5221.1, 56221.52(a). Similarly, HIPAA regulations allow providers to disclose information to a tird-party payor for payment
purposes without obtaining prior patient consent. 45 CF.R. §164.506(c)(2) .

' Mental Health Procedures Act, 50 P.S. § 7111{a)(1); Mental Health Manual, 55 Pa. Code §§ 5100.31, 5100.32(q)(9)
and (c), 5100.33(a). 5200.2, 5200.41 (c), 8221.1, 52. Pennsyivania fegulations, however, do not specify to whom the
information may be released in an emergency. HIPAA also allows a provider o disclose records to another provider for
freatment purposes without first obtaining wiften authorization. 45 C.ER. § 164.506(c)(2).

' Mental Health Manual, 55 Pa., Code §5100.31{g). The HIPAA reguiations provide that a facility many only maintain

and disclose a directory of its patients if it allows the patients the opportunity to restrict or prohibit disclosure of
information in the directory to third parties. 45 CF.R. § 164.510(q).
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D. Substance Abuse Treatment Records

In Pennsylvania, the confidentiality of drug and alcohol abuse (substance abuse) teatment records is
govemed by both state law'’® and implementing regulations,'”” as well as the federal drug and alcohol iaw' 7
and accompanying regulations.'” Federal fegulations apply to ‘federally assisteq” programs. The federal
alcohol and drug abuse statute and accompanying fegulations define "federally assisteq” broadl fo include
programs that are supported by funds from a federal agency or deparment, by being either; (1) @ recipient of
federal financial assistance in any fomn, including assistance which does not directly pay for alcohol or drug
abuse diagnosis, freatment or referral activities; or {2} conducted by a state or local government unit, which,
through revenue sharing or other forms of assistance, receives federal funds which could be (but are not
necessarily) spent for the alcohol or drug abuse program; or {3) assisted by the IRS through the allowance of
income tax deductions for contiibutions to the program or through granting of tax-exempt status to the
program.'®

For the purposes of this Manual, a substance abuse treatment provider is defined as an individual
practitioner, entiy, or program providing the diagnosis ortreatment of substance abuse problems, and includes
private practitioners,'*' hospitals, '8 clinics, 19 drug rehabilitation and drug treatment centers,'™ freestanding
freatment facilities, '*° residential treatment and rehabilitation centers, ' short-term detoxification programs, '#’
fransttionalliving facilities, '® partial hospitalizations,'* outpatient services, ' health care facilities providing such
services,'”' and programs offered by county agencies (Single County Authorities). '™ 1t should be noted that
information maintained by a mental health facility, as defined in the Mental Health Procedures Act, ina minor's

record thatrelates to drug or alcohol abuse or dependency, as defined bythe Drug and Alcohol Abuse Control

"¢ Drug and Alcohol Abuse Control Act, 71 P.S. § 1690.101 ef seq.
"7 See Title 4 Chapters 255, 256 and 257; Title 28 Chapters 157, 701, 704, 709, and 711.
""" 42 US.C.A. § 290dd-1 through 2900id-2.

""" Title 42 C.F.R. Chapter 2.

042 CFR. § 2. 2(b).

"' Drug and Alcohol Abuse Control Act, 71 P.S. § 1690.108(c).

"*” Drug and Alcohol Abuse Confrol Act, 71 P.S. § 16901 08(c).

" Drug and Alcohol Abuse Control ACt, 71 P.S. § 1690.108(c).

"* Drug and Alcohol Abuse Control Act, 71 P.S. § 1690.108(c).

1% Title 28 Pa. Code Chapter 709.

" 28 Pa. Code § 711.53.

"% 28 Pa. Code § 711 62,

1% 28 Pa. Code § 711 72,

" 28 Pa. Code § 711.83.

1% 28 Pa. Code § 711.93.

"' 28 Pa. Code § 711.43.

"2 4 Pa. Code 257.1.
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Act, isalso subjectto the confidentialtty provisions of the Drug and AicoholAbuse ContiolAct, and the regulations
promulgated thereunder. %

1. GENERAL PROVISIONS REGARDING MINORS' SUBSTANCE ABUSE TREATMENT RECORDS

As explained in Part I in Pennsylvania a minor of any age who suffers from the use of g controlled or
harmful substance can consent to medical care and counseling related to diagnosis or freatment of g
substance abuse problem. The consent of the minors parents or legal guardians is not necessary to authorize
medical care or counseling related to such diagnosis or freatment.'™ As g generalrule, exceptin a medical
emergency, a provider may only release information in the minor's records to g third-party with the minors prior
written consent, ' or by an order of a court of competent jurisdiction issued upon a showing of good cause. '

2. PARENTAL NOTIFICATION REGARDING MINORS' SUBSTANCE ABUSE TREATMENT

A provider who freats a minor in Pennsylvania may, but is not obligated to, inform the parents or legal guardian
of the minor as fo the substance abuse treatment given or needed.'? The disclosing entity shail fully document

' Mental Health Manual, 55 Pa. Code § 5100.37, citing 71 P.5. § 1690.102..
'** Drug and Alcohol Abuse Control Act, 71PS5. § 1690.112.

"* 71 P.S. 1690.108; 4 Pa. Code § 257.4(d) citing to 4 Pa. Code § 255.5; 28 Pa. Code § 157.23(b) citing 1o 4 Pa. Code
§§ 255.4 and 255.5; 28 Pa. Code §§ 709.28(c)(2), 71 1.43(d)(2), 711.53(c)(2), 711 62(C)(2). 711.72(c)(2), 711 .83(c)(2), and
711.93(c)2}): 42 US.C. § 290dd-2(b); 42 C.F.R. § 2.14(a) and (D). A written consent to release records must contain at
least the following: (1) the name of the person, agency, or organization to whom disclosure is made; (2) the specific
information to be disclosed: (3} the purpose of disclosure: [4) the dated signature of the client; (5} the dated signature of
a witness; and (6} the expiration date of the consent. /0. A copy of the consent form shall be offered to the minor-
patient, and a copy kept in the minor-patient's fecords. The program shall maintain a wiritten records of all disclosures.
28 Pa. Code §§ 709.28(c)-(e), 711.43(dl), 71 1.83(c), 711.62(c), 7 1.72(c), 711.83(c), and 711 93(c). See also footnote
150 for a description of the required elements under HIPAA for Qa consent form autharizing release of information,

%71 P.S. 1690.108; 42 Us.C. § 290dd-2(0)(2)(C); 42 C.F.R. 8§ 2.61, 2.63-2.65. To determine good cause compelling
disclosure, state law requires that the court welgh the need for the information against the possible harm of disciosure to
the patient, the provider-patient relationship and the treatment services. Drug and Alcohol Abuse Confrol Act, 71 PSS, §
1690.108(b). The court may condition the disclosure on any appropriate safeguards. id. Federal law Gpplicable to

Good cause includes the need to avert a substantial risk of death or serious bodily harm, 42 U.S. C. § 290dd-2(b)(2)C).
Under federal drug and alcohol feguiations, a court order alone does not compel disclosure; o subpoena or similar
legal mandate must be issued fo compel disclosure. 42 C.FR. § 2.61 (@) Moreover, federal regulations further restrict
the court-ordered disclosure of confidential communications centained in the patient's records. 42 C.F.R. §2.63,
Disclosures of confidentiat communications may only be compelled by court order if necessary: (1) fo protect against
an existing threat to life or serious bodily injury, including circumstances of suspected child abuse and neglect and
verbal threats to third parties; or (2) fo investigate serious crimes which involve serious hamm to persons and threats
thereof; or (3) in litigation or an administrative hearing where the patient offers evidence pertaining to the confidential
communication, d.

The HIPAA regulations similarly permit a provider to disclose records to comply with a court order without first
obtaining the patient's consent. 45 C.FR, § 164.512(e)(1)(). The HIPAA regulations would diso permit disclosure in
response fo a subpoena alone if the entity seeking the disclosure demonstrates that it has made reasonable efforts to

164.512(e)(1)(i) and {v). However, as noted above, HIPAA does not preempt state laws that give consumers greater
privacy protections. 45C.F.R. s 160.203. Therefore, Pennsylvania law - which does not provide for disclosure of drug
and alcohol reatment records pursuant to a subpoena done - governs.

""" Drug and Alcohol Abuse Control AcCt, 71P.S. § 1690.112,
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the disclosure in the minors records and, at the first opportunity, shall inforn the minor that the information was
disclosed, for what pumposes, and to whom.'%

However, if the program is federally assisted, the program may only disclose such information to the
minor's parent or guardian with the minors prior written consent, inciuding when the disclosure of information to
the minor's parentor guardian is needed forthe purpose of obtalning financial reimbursement. '%? See definition
of tederally assisted program in Part I1.D above. Federal regulations do not prohibit a program from refusing to
provide treatment to the minor until the minor consents to the disclosure ne cessary to obtain reimbursement, 2%

3. MINORS' ACCESS TO THEIR OWN SUBSTANCE ABUSE TREATMENT RECORDS

A provider shall provide a minor with access to his/her own records. The program director may
temporarily remove portions of the records prior to the minor's inspection if the director determines that the
information may be detimental i presented to the minor. Reasons for removing the sections shall be
documented and kept on file. The minor has the right to appeal a decision to limit his/her access to his/her
records to the director of the facility, '

4, RELEASE OF SUBSTANCE ABUSE TREATMENT RECORDS TO MINORS® OTHER HEALTH CARE
PROVIDERS

Absentamedicalemergency, a provider may only disclose information regarding drug or alcohol abuse
ordependence in a minor's record to medical personnel, for the purposes of diagnosis and treatment, with the
minor's prior written consent, 22

"% 28 Pa. Code §§ 709.28(a) and (e), 711.43(c)(1) and (d)(4). 711.83(c)(1) and (c)(4), 711.62(c)(1) and (c)(4}, 711.72(c)(1)
and (c)(4). 711.83(c)(1) and (¢)(4), and 711.93(c)(1) and (C)(4).

%742 C.FR. 8§ 2.3(a), 2.12(p), 2.14(b), Federally-assisted substance abuse treatrment programs, in addifion to
complying with state reguiations, must use written consent forns that include at least the following information: (1) the
specific name or general designation of the program or person permitted to make the disclosure; (2) the name o title
of the individual or the name of the organization to which disciosure is to be made; (3) the patients name: (4) the
purpose of the disclosure; (5) how much and what kind of information is to be disclosed: (6} the patient's signature; (7)
the date of consent; (8) a staternent that the consent is subject fo revocation at any fime expect o the extent that the
program or person which is to make the disclosure has already acted in reliance on it; and (?) the date, event or
condition upon which the consent will expire if not revoked before. 42 CF.R. § 2.31(q). See footnote 150 for a
description of the required elements under HIPAA for a consent form authorizing release of information.,

P42 CFR. § 2.14(0}.

' 28 Pa. Code § 709.30(3)-(4), 711.43(c), 711.53(b), 711.62(b), 711.72(b), 711.83(b), 71 1.93(b). See aiso 42 CFR. §
2.23(q) (stating that federal regulations do not prohibit g pregram fiorm giving a patient access o his/her own records,
including the opportunity fo inspect and copy his/her records.)

The HIPAA regulations provide that minor pafients can access the records of any health service they receive if
under state law the minor can consent to the service and the consent of no other party is required. 45 C.F.R. §
164.502(a)(2)()) and (g}(3); 45 C.F.R. § 164.524(a). The HIPAA reguiations would appear to narow the circumstances
under which a provider may deny a patient access to his/her own records, in that HIPAA only permits denial when
access is reasonably likely to endanger the life or physical safety of the patient or another person, or cause substantial
harm to a person referenced in the records. 45 C.F.R. §§ 164.524(a)(3).

#2 Drug and Alcohol Abuse Confrol Act, 71 P.S. § 1690.108(b} and (C): 28 Pa. Coce §§ 157.23(b), 709.28(0) and (c),
711.43(d) 711.53(c), 711.62(c), 71 1.72(c), 711.83(c), 711.93(c); 4 Pa. Code § 285.5(c). Federadl law and regulations
similarly require that all federally-assisted drug and alcohol abuse programs obtain a minor's written consent prior to the

HIPAA regulations do not require a provider to obtain prior patient consent fo release records 1o another
freatment provider, 45C.FR. § 164.506(c)(2). However, the requirernent under Pennsylvania law that a provider obtain
(continued...)
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5. RELEASE OF SUBSTANCE ABUSE TREATMENT RECORDS TO THIRD-PARTY PAYORS/INSURERS

A provider may release imited information about the minor to an insurer, health or hospital plans, or
government officials for the pumpose of obtaining benefits, only with the minors written consent. The information
that may be released is restricted to the following: whether the minor is or is not in treatment: the minors
prognosis; the program’s nature: a brief description of the minor-patient’s progress; and a short statement as to
whether the minor has relapsed into drug or alcohol abuse and the frequency of such relapse %%

6. EMERGENCY SITUATIONS AND SUBSTANCE ABUSE TREATMENT RECORDS

A provider may disclose information regarding drug or alcohol abuse or dependence in the minor's
fecords without the minor's consent in emergency medical situations where the minor's life is in immediate
jeopardy. An emergency disclosure may be made only to proper medical authorities solely forthe purpose of
providing medical treatment to the patient. The program shail maintain written records of all disclosures, and
inform the minor at the first opportunity that the information was disclosed, for what pumposes and o whom 2%

7. ACKNOWLEDGMENT OF PRESENC E OF MINOR IN SUBSTANCE ABUSE TREATMENTPROGRAM

State law and regulations do not contain any provisions specifically addressing the issue of under what
circumstances a provider may acknowledge the presence of g minor at the faciiity, Therefore, the general rule

-- that the provider must obtain the minor's prior written consent to disclose information to a third party -- also
would apply to this situation.

Pursuant to federa regulations, a federally-assisted facility which is publicly identified as a place where
only substance abuse diagnosis and/or treatment is provided may only acknowledge the presence of a minor

202 H
(...continueq)

authorization prior o disclosure to another provider would still apply because the HIPAA regulations do not overide state

laws that give consumers greater privacy protections. See 45 C.ER. §§8 160.202, 160.203.

** Drug and Alcohol Abuse Confrol Act, 71 P.S. § 1690.108(b) and (c) 28 Pa. Code §§ 157.23(b), 709.28(a), (c) ond (d).
711.43(d)(1)-(a)(3), 71 B3(C)1)-e)3), 711.62(c)1 HeM3), 711.72(c)1)-(c)(3), 71 1.83(c)(1)-c)3), and 711 L3(C)1)-(c)3); 4
Pa. Code § 255.5(q1)(7), (q)(8), (@)(10), and (b}. Federal law and regulations similarly require that all federally-assisted
drug and dcohol abuse programs obtain a minor's written consent prior fo the disclosure of any information about the
minor-patient o a third party. Alcohol and Drug Abuse Act, 42 US.C. § 290ad-2(b); 42 CF.R. §§ 2.3, 2.12, 213,214,
and 2.31.

HIPAA regulations allow providers 1o release information to a third-party payor for payment purposes without first
obtaining the patient's consent. 45 C.ER, § 164.504(c)(1}. However, the requirement under Pennsyivania law that o
provider obtain authorizaton prior to disclosure to a third-party for payment would still apply because the HIPAA
regulations do not override state laws that give consumers greater privacy protections. See 45 C.F.R. §§ 160.202,
160.20.

 Drug and Alcohot Abuse Control Act, 71 P.S. § 1690.108(b) and (c); 28 Pa. Code §§ 167.23(b), 709.28(a) and (c),
711.43(d) 711.53(c), 711 62(C), 711.72(c), 711 83(c), 711.93(c); 4 Pa. Code § 2556.5(q)(9) and (a)(10). Federal drug and
alcohol law and regulations similarly permit federally-assisted drug or alcohol abuse programs o disclose information
about the minor, without the minors consent, to the extent necessary to medical persond who need the information for
the purpose of treating a condition which poses an immediate threat to the health of any individual and which requires
immediate medical intervention. Federal drug and aicohol law and regulations further require that such disclosure be
documented in the minors records, including the name of the medical personnel 1o whom disclosure was made, the
name of the individual making the disciosure, the date and fime of the disclosure, and the nature of the emergency.
Alcohol and Drug Abuse Act, 42 US.C. § 290dd-2(b)(2)(A); 42 C.F.R. 88 2.3, 2.12. and 2.51

HIPAA also allows a provider to disclose records to another provider for freatrment purposes without first
obtaining wiitten authorization. 45 C.F.R. § 164.506(c)(2).
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in the facility with the minor’s prior written consent or upon appropriate court order, 28

E. HIV-related Records

As noted in Part |, minors may consent to testing and treatment for the HIV virus.®® Similarly, minors
control access fo their HiV-related records, Generally such records may only be released with the prior written
consent of the minor®™ or by court order upon a showing of compeling need.?®

1. MINORS' ACCESS TO THEIR OWN HIV-RELATED RECORDS

Minors who have been tested are allowed access fo their HIV-related records.?”

2. RELEASE OF HIV-RELATED RECORDS TO MINORS’ OTHER HEALTH CARE PROVIDERS

A health care provider may disclose a minor's HIV-related information, without the mMiNor's prior written

242 CFR. §2.13(c)(1). The federai drug & alcohol regulations permit acknowledgment of the presence of an
individual in a facility without such consent or court order when the facility is not publicly identified as a substance abuse
diagnosis andfor treatment faciiity and if such acknowiedgment does not revedl that the individual is a substance
abuser. id. The regulations do not restrict disclosure that an individual is not and never has been o patient. Id. at §
2.13(c)(2). The HIPAA regulations provide that a facility may only maintain and disclose a directory of its patients if it
aliows the patients the opportunity to restrict or prohibit disclosure of information in the directory to third parties. 45 C.F.R.
§ 164.510(q).

% Minors” Consent Act, 35 P.S, § 10103; Disease Prevention and Contral Law of 1955, 35P.S. § 521.14c: Confidentiality
of HIV-Related Information Act, 35 P.S. §§ 7602(c), 7605(q).

7 Confidentiality of Hiv-Related Information Act, 35 P.S. § 7607(a)(3). A wiitten consent form authorizing disclosure of
HIV-related information must contain the following: (1) the specific name or general designation of the person permitted
to make the disclosure; (2} the name or titie of the individual, or the name of the organization to which the disclosure is
1o be made; (3) the name of the subject; (4} the purpose of the disclosure; (5} how much and what kind of information
is to be disciosed:; (6) the signature of the subject; (7) the date on which the consent is signed; (8) a statement that the
the consent is subject to revocation at any time except to the extent that the person wha is o make the disclosure has
already acted in refiance on it: and (?) the date, event or condition upon which the consent will expire, it not ecrlier
fevoked. Id. at § 7607(c). See footnote 150 for a description of the required elements under HIPAA for a consent form
authorizing refease of information,

%% Confidentidlity of HIV-Related Information Act, 35 P.S. §§ 7607(Q)(8) and (a)(10), 7608. The Act specifically provides
that no court may issue an order 1o aliow access to confidential HIv-related information unless the court finds, upon
application, that either the person seeking the information has a demonstrated compelling need for the information
which cannot be accommodated by other means, or that the person seeking to disclose has a compeliing need to do
§O. /d.at§ 7608(q). In assessing compelling need, the court must weigh the need for disclosure against the privacy
interest of the individual and the public interests which may be harmed by disclosure. Id. at §7608(c). Prior to issuing an
order for disclosure, the court must provide the individual whose information is to be disclosed with notice and a
reasonable opportunity to be heard. Id. ot §7608(e).

HIPAA regulations permit disclosure in response to a subpoena alone if the entity seeking the disclosure
demonstrates that it has made reasonable efforts 1o notify the patient about the requested disclosure and/or obtain a
court protective order prohibiting use of the disclosed infarmation for any other purpose than the litigation for which the
information was requested. 45 C.FR. § 164.5] 2(e)(1)(ii) and (v). However, as nofed above, HIPAA does not preempt
state laws that give consumers greater privacy protections. 45 C.F.R. § 160.203, Therefore, Pennsylvania law -- which
does not provide for disclosure of records of Hiv-related information pursuant to a subpoena alone -- govems.

7 Confidentiality of HV-related Information, 35P.S. § 7607(0)(1). HIPAA reguiations currently that minor patients can
access the records of any health service they receive if under state law the minor can consent to the service and the
consent of no other parly is required. 45 C.F.R. § 164.502(a)(2)(i) and (g)(3); 45 C.F.R. § 164.524(q).
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consent, to another health care provider involved in the minors care when knowledge of the information is
necessary fo provide appropriate treatment to the minor,2'°

3. RELEASE OF HIV-RELATED RECORDS TO THIRD-PARTY PAYORS/INSURERS

Health care providers may disclose HIV-related information abo ut a minor in their care withoutthe minor's
prior written consent to an insurer, to the extent necessary to reimburse the provider ormake payment on a claim
submitted pursuant to an insured's policy.?'!

4. EMERGENCY SITUATIONS AND HIV-RELATED RECORDS

A health care provider may disclose a minor's HIV-related information, without the minor's prior wiitten
consent, to another health care provider involved in the minors care, when knowledge of the information is
necessary to provide emergency care 2'2

F. Health Care Records Maintained by Schools?:

The confidentiality of student health rec ords maintained by Pennsylvania public schools is protected both
By the federal Family Educational Rights and Privacy Act of 1974 (FERPA)*" and implementing regulations, ?'®
and Pennsylvania reguiations, particulary the school code.?’® However, it is important to note that the FERPA
reguiations do not apply to school-based clinics that are funded and run by non-schoolentities, such as a local
hospital.?'’ such clinicsare required to abide by the otherfederal and state confidenfiality regulations profecting
hedlth care records reviewed in this Part, including HIPAA.

Generally, public schools may only disclose the health care records of a minor under the age of 18 to
a third party with the prior written consent of the minor's parent, guardian or an individual acting as a parentin

*'% Confidentiality of HIV-Related information, 35 P.S. §§ 7607(a)(4) and (a)(6). HIPAA also allows a provider fo disclose
records to another provider for freatment purpcses without first obtaining written authorzation. 45 CFR. § 164.506(c)(2).

21 Confidentiality of HiV-related Information, 35 P.S. § 7607(a)(7). Similarly, HIPAA regulations allow providers to disclose
information fo a third-party payor for payment purposes without obtaining prior patient consent. 45 C.F.R. §
164.506(c)(1).

12 Confidentiaiity of HIV-Related Information, 35 P.S. §§ 7607(0)(4) and (Q)(6). HIPAA regulations do not require a
provider to obtain prior patient consent 1o release records to another freatment provider. 45 C.ER. § 164.506(c)(2).

¥ The HIPAA regulations do not Qpply to health information in education records as covered by the Family Educational
Right and Privacy Act, 20 U.S.C. § 1232g. 45 CF.R. § 164.501.

#420U8C. § 1232g.

2® Title 34 C.F.R. Chapter 99. The provisions of the Family Educational Rights and Privacy Act do not apply to records of
a student who is 18 years of age o older of who is attending an institution of post-secondary education, and which are
made or maintained by a physician, psychiatrist, psychologist or other professional in connection with treating the
student and are not available o anyone other than the persons providing the treatment, except that the records can
be released to a physician or other appropriate professionat for review when requested by the student. 20 U.S.C.S. §
1232g(Q)(4)(B)(iv); 34 C.F.R. § 99.3,

*' See 22 Pa. Code §§ 12.12,12.32, and 12.33 Ex. A,

#7 See "Issue Brief: Privacy Standards for Student Health Records * (National Association of School Nurses, 2004) at 2-3,
available at Dtp:/www . nasn.org/oriefy 2004riefprivacy. htm.
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the absence of a parent or guardian,?'® or to comply with a court order or a subpoena.?’” When a minor under
the age of 18 is in an institution of post-secondary education, the minor controls third-party access to his/her
schoo! records,?2°

1. PARENTS' ACCESS TO MINORS' HEALTH CARE RECORDS MAINTAINED BY SCHOOLS

Under FERPA, public schools are required to provide access to the health care records that the school
maintains regarding a minor under the age of 18 to the minor's parent, guardian, or an individua! acting as a
parent in the absence of a parent or guardian.??’ However, absent the student's consent, a student's
confidential communications to school personnel -- including guidance counselors, schoo! nurses, and school
psychologists -- should only be revealed to the student's parents or other third parties where “ihe health, welfare
or safety of the student or other persons is clearly in jeopardy.”? Schools shall not provide access 1o such
records to the minor's parents if the minoris in an institution of post-secondary education without the prior written
consent of the minor. 22

Further it should be noted that federal confidentiality laws prohibit the disclosure of information about
students under the age of 18 who seek or receive drug or alcohol abuse treatment services at school, even to
the student's parents, without the student's consent,” The federal laws and regulations governing drug and

2% Family Educationai Rights and Privacy Act of 1974, 20 US.C 5. § 12329(0)(1) and [0)(2); 34 C.F.R. §§ 99.1,99.3,
99.30; 24 P.S. § 14-1409: 22 Pa. Code § 12.33, Ex. A, Secs. 4.2.1, 4.3.2. and 4.4, The written consent must specify the
records fo be released, to whom they are to be relecsed, and the reasons for release, and be signed and dated. The
school must provide a copy of the records to be released fo the minor's parents if requested, and 1o the minor if he
parents request that the records be released to the minor. Family Educationat Rights and Privacy Act of 1974, 20
US.CS. §1232g(b)(2)(A); 34 C.F.R. 8§ 99.30; 22 Pa. Code § 12.33Ex. A, Sec. 4.2.1,

% Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(b)(2)(B); 34 C.F.R. §§ 99.31(a)(9); 22 Pa. Code
§ 12.33, Ex. A, Secs. 4.2.2. However, the school must notify the minor and his/her parents of the court order or
subpoena prior fo disclosing the records. Id.

** Family Educational Rights and Privacy Act of 1974, 20 US.C.5. § 1232g(d); 34 CFR. §§ 99.3, 99.5; 22 Pa. Code §
12.33, Ex. A, Secs. 4.2.1, 4.3.2, 4.4,45, and 4.6.

' Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(a)(1){A); 34 C.F.R. §§ 99.1, 99.3, 994, 99.10,
99.31(12); 22 Pa. Code § 12.33, Ex. A, Secs. 2.2,4.7. However, it is important to note that the FERPA regulations do not
apply fo school-based clinics that are funded and rwn by non-school entities, such as a local hospitdl. Such clinics are
required to abide by the other federal and state confidentiality regulations protecting healih care records reviewed in
this Part.

*# 22 Pa. Code § 12,12, citing 42 Pa.C.S. § 5945. See aiso In re McCiellan, 475 A.2d 867 (Pa. Commw. 1984} (holding
that conversations between assistant principal and student are not privileged unless assistant principal was acting in the
role of guidance counselor], See also 22 Pa. Code §12.33, Ex. A, Sec. 2.4 (notfing that the release of records made or
maintained in the course of counseling students which are in the sole possession of the professional is subject to the
following: the rules In the code, rles dictated by professional ethics, the terms of the employment contract between
the school and the professional, and special agreements made between the professional and individual parents
and/or students); Parents Against Abuse in Sch. v. Wiliomsport Area Sch. Dist., 594 A.2d 796, 803-04 (Pa. Commw. 1991)
{holding that neither the FERPA nor Pennsylvania regulations defeated fights of parents of fourth graders to notes taken
by schoo!l district psychologist in interviews with students; parents and school district permitted psychologist to interview
children only on express condition that he provide information to the parents, parents and school distict had agreed
that psychologist would not provide students with any therapy, and schod district had agreed that psychologist, as its
employee, would be required to provide notes to parents),

*# Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(d): 34 C FR. §§ 99.3, 99.5, 99.10; 22 Pa.
Code § 12,33, Ex. A, Secs. 4.5, 4.6,

“““ FORUM GUIDE TO PROTECTING THE PRIVACY OF STUDENT INFORMATION; STATE AND LOCAL EDUCATION AGENCIES (National Center for
Education Statistics, 2004) at p. 20, available at hitp://nces.ed.gov/pubs2004/2004330.pdf.
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alcohol abuse treatment records described in this manual, see Part I.D., apply to assessment, diagnosis,
counseling, group counseling., freatment or referral in most programs in which students participate, including in
public and many private schools.??

2, MINORS" ACCESS TO HEALTH CARE RECORDS MAINTAINED BY SCHOOLS**

Public schools may disclose the health care records of a miner under the age of 18 to the minor with
the permission of the minor's parent, guardian, or an individual acting as a parent in the absence of g parent
or guardian.?” Schools shall provide access to a minor who is in an institution of post-secondary education to
his or her own records, 2%

3. EMERGENCY SITUATIONS AND HEALTH CARE RECORDS MAINTAINED BY SCHOOLS

Public schools, to the extent that they maintain heatth records regarding a minor who is under the age
of 18 and who is not in an institution of post-secondary education, may release such information without the prior
writfen consent of the minor's parents to appropriate persons in connection with an emergency 1o protect the
health or safety of the minor or other persons.?? Similarly, schools may release the records of o minor who is in
an institution of post-secondary education without the prior wiitten consent of the minorto appropriate persons
in connection with an emergency to protect the health or safety of the minor or other persons.?*® The school
must maintain a record of all disclosures and requests for disclosures, except for those made to the parents or
minors themselves orto a pary with written consent frorn the parent or minor as is Oppropfime?w

G. Confidentiality of Heaith Records of Minors in the Child Welfare
System

As explained in Part I, a number of different actors become involved in a minor's life when the minor
enters the child welfare system. These individuals and entities can include the county children & youth agency,
private placement agencies, child residential facilities, foster parents and the dependency court. Questions

#2% FORUM GUIDE TO PROTECTING THE PRIVACY OF STUDENT INFGRMATION; STATE AND LOCAL EDUCATION Acencies (National Center for
Education Statistics, 2004) at p. 20, available at hﬁp://nces,ed,Qov/pub52004/2004330.Ddf. The federal rules under
which minors control access to their drug and alcohol tfreatment records are in confiict with the provisions of FERPA that
provide for parental access to a child’s education records. Forum Guine at 20. To reconcile this conflict, the U.S.
Department of Education and the Substance Abuse and Mental Health Services Administration have advised schools to
either require students fo consent to parental access to their records s a condition of receiving school-based services
or limiting the information in school records regarding student participation in the services.  Forum Guine at 20,

% Federal regulations implementing the Family Educational Rights and Privacy Act of 1974 state that the Act and
regulations do not prevent schools from giving students rights in addition to those given to parents. 34 C.F.R. § 99.5(b).
Thus, a school may, without viclating the federal act, give students under age 18 the right to inspect their own records
without parental permission. However, Pennsylvania reguiations only allow student access with parental consent. 22 Pa.
Code § 12.33, Ex. A, 4.7,

*¥ Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(a)(1)(A). (D)(2)(A), and (d); 34 C.F.R. §§ 99.1,
99.3,99.4, 99.5,99.10, 99.31(12); 22 Pa. Code § 12.33, Ex. A, Secs. 2.2, 4.7.

%28 Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 12329(d); 34 C.FR. §§ 99.3, 9.5, 99.10; 22 Pa.
Code § 12.33, Ex. A, Secs. 4.5, 4.6,

**” Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(0)(1)(1); 34 C.F.R. §§ 99.1, 99.31(a)(10), 99.36.

#? Farnily Educational Rights and Privacy Act of 1974, 20 US.C.S. 88 12329(b)(1)(1) and (dl); 34 C.F.R. §§ 99.3, 99.5,
99.31(a)(10), 99.36.

#! Family Educationat Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(b)(4); 34 CFR. § 99.32,

34 Consent and




often arise as to the pemitted disclosure of g minor's heaith care records between heaith care providers and
these different actors, as welias among the actors themselves. Some of the confidentialtty laws and regulations
reviewed thus far in this Manual contempiate that minors may be involved in the foster care system: in these
instances, specific provisions address the release ofrecords to and among the above-named actors. We have
laid out those specific provisions below. In many cases, however, the confidentiality laws and regulations do not
specifically address disclosure to these actors; in those instancesthe rules discussed above regarding the release
of records fo third parties generally would apply.

1. COUNTY CHILDREN & YOUTH AGENCY WITH LEGAL CUSTODY
a. GeneralRules of Disclosure of Health Care Records by County Children & Youth
Agency

The minor's county children & youth agency caseworker may disclose information in the minor's family
case record to a heatth care provider without obtaining prior wiitten consent. The provider may have access
to and use this information in providing services to the minor. The caseworker may only disclose that information
needed by the provider to cany out histher responsibilities in serving the chilg.?*? Similarly, agency workers may
release information to a minor's health care provider without obtaining prior written consent in an emergency
situation.?*

b. Disclosure of Mental Health Treatment Records to County Children & Youth
Agency

As described in the section above on Mental Health Treatment Records, when a mental health facility
accepts a minor 14 years of age or older for examination and treatment, the facility's director must promptly
notify the minor's parent, guardian or person standing in loco parentis that the minor has been admitted 24 |f
the facility directorcannotlocate the parent, guardian orperson standinginloco parentis, the director shall take
suchactionass/hedeems appropriate, including notifying appropriate child welfare ag encies.?® This isthe only
specific mention of disclosure of records to county children & youth agencies in the Mental Heatth Procedures
Act.?* Therefore, the rules regarding the release of mental healih records to third parties as discussed in Part
1.D.4 above also apply to county children & youth agencies.

*** Children, Youth & Family Manual, 55 Pa. Code § 31 30.44(c). See also 45 C.F.R. §§ 1340.14(h)(2)(v) and (vii). There
may be instances where it would be important for a child’'s hedith care provider to know about the biological parent's
health care status (i.e., if the biclogical parent is HIV-posifive or is diabetic). However, 55 Pa. Code § 31 30.44(f) states
that "information from a case record may be made available only if the information released does not contain material
which viclates the right to privacy of another individual.” This provision suggests that the county children & youth agency
would have to obtain the biclogical parents prior wiitten consent to release that parent's health information to the child's
health care provider,

245 C.F R. § 205.50(a)(2)(i)(D) and (@)(2)(i)

# Mental Health Procedures Act, 50 P.S. § 7204: Mental Health Manual, 55 Pa. Code § 5100.74. The Mental Health
Procedures Act does net further define the term in ioco parentfs. Under Pennsylvania case law, the term in loco parentis
describes a relationship in which an adult assumes the legal rights and duties of parenthood. Commonweaith v,
Gerstner, 656 A.2d 108, 112 (Pa. 1995). It should be noted that Pennsylvania courts have found that when a county
children & youth agency places a child with foster parents, the foster parents do not stand in loco parentis to the child.
Inthe inferest of G.C., 735 A.2d 1226, 1228 (Pa. 1999) (citing In re Adoption of Crystal D.R., 480 A.2d 1 146, 1149 (Pa.
Super. Ct. 1984)).

% Mental Health Manual, 55Pa. Code § 51 00.74(b).

2% State mental health reguiations also provide that when a mental health facility forwards a patient's records to another
agency, that agency must provide the patient with access to his/her records in accordance with state mental heatth
regulations. See Part I1.C.3 for description of reguiafions pertaining 1o minors' access o their own mental health
freatrnent records.
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C. Disclosure of Substance Abuse Treatment Records to County Children & Youth
Agency

A provider shail release drug and alcohol freatment records and related information about @ minor-
patient who is alleged or who has been found to be dependent or delinquent to the county children & youth
agency only with the consent of either the minor or the minor's parents or by order of the Court of Common
Pleas.®’

d. Disclosure of Substance Abuse Records by County Children & Youth Agency

The county children & youth agency may not disclose a minor's substance abuse records to any other
person, and may only use the records to carry out the purposes of the Juvenile Act 2%

e. Disclosure of HiV-Related Records to County Children & Youth Agency

Health care providers and otherindividuals who obtain HiV-related information in the course of providing
health or social services may disclose HIV-related information about a minor that they obtained while providing
care to the minor, without obtaining the minor's prior written consent, to employees of county children and youth
agencies, ifthe employee: (i) is generally authorized to receive m edicalinformation; (ii) is responsible for ensuring
thatthe minor receives appropriate health care; and (ii)has a need to know the HIV-related information in order
to ensure that such care is provided .

f. Disclosure of School Records to County Children & Youth Agency
Schools shall not provide access to a minor's records to the minor’s county childien & youth agency
caseworker if the minor is in an institution of post-secondary education, without the prior written consent of the
minor. 240
g. Disclosure of HIV-Related Records by County Children & Youth Agency
County children & youth agenciesand contracted residential providers of these agencies may disciose
HiV-related information about a minor fo a court during a dispositional heating for a dependent child when the
information is necessary to meet the minor's medical needs. 2!

2. PRIVATE FOSTER CARE/PLACEMENT AGENCY

a. General Rules of Disclosure by Foster Care/Placement Agency Caseworkers

#7 Juvenile Act, 42 Pa.C.S. § 6352.1, The HIPAA regulations similarly require that, absent a court orger, a provider obtain
the patient's prior written consent prior to disclosure to a third party; no exception is made for disclosure to county child
welfare agencies. 45 C.F.R. 164.506(q), 164.51 2(K(5). See footnote 150 for a description of the required elements of @
consent form authorizing release of information under HIPAA,

8 42P0.CS. § 6352.1.

*** Confidentiality of HIV-Related Information Act, 35 P.S. § 7607()(12). The HIPAA regulations, however, require that,
absent a court order, a provider obtain the patient's prior written consent prior to disclosure to a third parly; no exception
is made for disclosure to county child welfare agencies. 45 C.F.R. §§ 164.504(q), 164.512(k)(5). See foomnote 150 for o
description of the required elements of @ consent form authorizing release of information under HIPAA,

** Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232¢(d); 34 C.F.R. §§ 99.3, 99.5, 99.10; 22 Pa.
Code § 12.33, Ex. A, Secs. 4.5, 4.6,

*! Confidentiality of HIV-related Information, 35 P.S. § 7607(a)(12).
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The minor's foster care/placement agency caseworker may disclose otherwise confidential information
in the minor's case records to a health care provider to the extent that the information is needed by the provider
to carry out his/her responsibilities. 242

b. Disclosure of HIV-Related Records to Fosfer Care/Placement Agency
Caseworkers

Health care providers and other individuals who obtain HiV-related information in the course of providing
health or social services may disclose HiV-related information about a minor that they obtained while providing
care to the minor, without obtaining the minor's prior written consent, to employees of contracted residential
providers of county children & youth agencies if the employee: (i) is generaly authorized to receive medical
information; (i) is responsible for ensuring that the minor receives appropriate health care; and (ili) has a need
to know the HiV-related information in order to ensure that such care is provided.*®

3. FOSTER PARENTS WITH PHYSICAL CUSTODY
a. General Rules of Disclosure by Foster Parents

State regulations provide that foster families are 1o be provided with information from a child's case
record "which is necessary to protect the child's heaith and safety.** There is no regulation that explicitly
authorizes a foster parent to disclose a foster child's health information to the child's current health care provider.
However, the authority forsuch disclosure is implicitinthe foster parent's responsibility to protectthe child's health.
Moreover, as a matter of practice, private agencies enter into agreements with their foster parents that require,
among other duties, that the foster parents escort the children to routine medical examinations where disclosure
of pertinent health information would occur,

4, CHILD RESIDENTIAL FACILITIES
a. General Rules of Disclosure by Child Residential Facilities

Child residential facilities, including transitional iiving facilities, are govemed by the Title 55 Chapter 3800
regulations (the "3800 regulations").** These regulations mandate that child residential facilitics comply with all

#2 Children, Youth & Family Manual, 55 Pa. Code § 3680.35(3); 45 C.F.R. §§ 1340.14(h)(2){v) and (vii). There may be
instances where it would be important for a child's health care provider o know about the biological parent's heaith
care status (i.e., if the biological parent is HIV-positive or is diabetic). However, 55 Pa. Code § 3680.35(5) states that
“information from the case record may be made available only if the information released does not contain material
which violates the right to privacy of another individual." This provision suggests that the private foster care agency
would have to obtain the biological parents prior witten consent to release that parent's heatth information to the child's
health care provider.

3 Confidentiality of HIV-Related Information Act, 35 P.S. § 7607(a)(12). The HIPAA regulations, however, require that,
absent a court order, a provider obtain the patient's pricr wiitten consent prior to disclosure 1o a third party; no exception
is made for disclosure to contracted resdential providers of county child welfare agencies. 45 C.F.R. §§ 2164.506(q),
164.512(k)(5). See footmote 150 for a description of the required elements of @ consent form authorizing release of
Information under HIPAA.

#* 55 Pa. Code § 3700.38(c).
# 55 Pa. Code § 3800.2.
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state laws and regulations pertaining to the confidentiality of records, including those described in this Part. 2%

Where there is no other statute or regulation regarding the type of health record in question, the Chapter
3800 regulations set up the following default rules.  The facility may disclose information in the minor's rec ord
without prior written consent or a court order to the following persons, upon request: the child’s parent or
guardian; the child’'s attomey; the parent's attomey: the dependency court and court services: and the county
children & youth agency.?’ When a minoris 14 years of age or older, the facility must also release information
in the minor's records to the minor upon request; information may be withheld if disclosure would be harmful to
the minor.**® The facility may also release information without obtaining prior consent ora court order to another
sewvice provider forthe minor if the provider needs the information to cary out its responsibilities. 4 Finally, if there
is no statute or reguiation that specifically pertains to the record in question, and the party seeking the records
is not one of those individuals/entities specified in this paragraph, the facility may only release the records with
the authorization of the court or the minor's parent/guardian. 2°

b. Disclosure of HIV-Related Information to Child Residential Facilities

Health care providers and other individuals who obtain HIV-related information in the course of providing
health or social services may disclose HIV-related information about a minor that they obtained while providing
care to the minor fo contracted residential providers of county mental health/mental retardation agencies,
county children and youth agencies, and county juvenile probation departments that have physical custody of
a child or are contemplating taking physical custody of a child, if the em ployee: (i) is generally authorized to
receive medical information; (i} Is responsible forensuting that the minor receives appropriate health care; and
(i) has a need to know the HiV-related information in order to ensure that such care is provided.?®'

5, MINOR'S ATTORNEY

a. Disclosure of Substance Abuse Treatment Records to Minor's Attorney
A provider of substance abuse diagnosis ortreatmentservices mayrelease information about the minor-
patient to an attomney representing the minor-patient in a criminal, civil, or administrative proceeding, with the
minor-patient's written consent, 252

*¢ 55 Pa. Code § 3800.20(a). Specifically, child residential facilities are required to comply with the confidentiality
provisions of the Child Protective Services Law, 23 Pa.C 5. §§ 6301-6385, and accompanying regulations, 55 Pa. Code
§§ 3490.91-3490.95; the Adoption Act, 23 Pa.C.S. §§ 7101-7503; the Mental Health Procedures Act, 50P.S. §§ 7101-
7503, and accompanying regulations, 55 Pa. Code 5100.31 -5100.39; the Mental Health and Mental Retardation Act,
50 P.S. § 4602(d); and the Confidentiality of HIV-Related Information Act, 35P.S. §§ 7601-7612.

27 55 Pa. Code § 3800.20(0)(2).

#° 55 Pa. Code § 3800.20(b)(2). When the facility withholds information from the minor 14 years of age and older, it
must document the harm to be prevented in the minor's record. Ia.

*% 55 Pa. Code § 3800.20(b)(3). The facility must document the need for the release of the information in the chilg’s
record. /d.

0 55 Pa. Code § 3800.20(b)(5).

! Confidentiality of HIV-Related Information Act, 35 P.S. § 7607(0)(12). The HIPAA regulations, however, require that,
absent a court order, a provider obtain the patient's prior written consent prior to disclosure fo a third party; no exception
is made for disclosure to contracted residential providers of county child welfare agencies. 45 C.F.R. §§ 164.506(q),
164.512(K)(5). See footnote 150 for a description of the required elements of a consent form authorizing release of
information under HIPAA.

%2 28 Pa. Code §§ 157.23(b), 709.28(q), (c) and (d), 711.43(d){1)-(a)(3), 711 B3CHIHCY3), 711.62{C)(VHe)3),
7HL.72(c)(1)-{c)(3), 711.83(c)(1)-(c)(3), and 711 923(c)(1)Hc)(3); 4 Pa. Code § 255.5(a)(5). The writfen consent must
{continued...)
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6. DEPENDENCY COURT

a. Disclosure of Mental Health Treatment Records to the Dependency Court

Absent the minor's prior written consent, or that of the minors parent/guardian if the minor is under the
age of 14, a mental health facilty or service provider®® may only disciose non-privieged information to the
dependency cour pursuantto a cour order. The provider may only disclose that information which is relevant
and necessaty to the purpose for which it is sought. The facility may not release the minor's records in response
to a subpoena inthe absence of an additional courtorder. Insuch a case, the fa cility is to inform the court that,
understatute and regulations, the records are confidentialand cannot be released without an order of the court.
The facility shall also inform the patient's attomey of record for the proceedings for which the patient’s records
were subpoenaed about the subpoena.®

b Disclosure of Substance Abuse Treatment Records to the Dependency Court

A substance abuse treatment provider shall release treatment records and related information about
G minor who is alleged or who has been found to be dependent to the Court of Common Pleas only with the
consent of either the minor or the minor's parents or by order of the Court of Common Pleas. 2

C. Disclosure of HIV-Related Records to the Dependency Court

Absent the minor's prior written consent, a provider may only disclose HivV-related information to the
dependency court pursuant to a court order issued upon @ showing of compeling need.” To issue such an
order, the court must find that it has a demonstrated compelling need for the information which cannot be
accommodated by othermeans.® In assessing compelling need, the courtm ustweigh the need for disclosure
againstthe privacy interest of the individual and the public interests which may be hammed by disclosure.?® Prior
to jssuing an order compelling disclosure, the court must provide the individual whose information is to be
disclosed with notice and a reasonable opportunity to be heard. 2

2 (...continued)

include: the name of the person, agency or organization to whom disclosure is made: the specific information
disclosed; the purpose of the disclosure: the daled signature of the minor-patient; the dated signature of a witness; and
the expiration date of the consent. A copy of the consent form shall be offered to the minor-patient, and a copy kept
in the minor patient's records. 28 Pa. Code §§ 709.28(c)-le), 711.43(q), 7 1.53(c). 711.62(c}, 711.72(c), 711 .83(c), and
711.93(c).

%% See Part I.C for definition of a mental heaith facility or service provider.

*** Mental Health Procedures Act, 50 P.S. § 711 I{a); Mental Health Manual, 55 Pa. Code §§ 5100.31, 5100.32(a)(7) and
(€), 6100.35(b), 5200.2, 5200.41 {c). 5221.1, 5221.52(q). The HIPAA reguiations similarly permnit a provider to disclose
records to comply with a court order without first obtaining the patients consent. 45 C.F.R. § 164.5] 2(e)(1)i). But note
that under Pennsylvania law no psychiatrist or licensed psychologist may be, without the wiitten consent of his client,
compelled to testify in any civil or criminal matter as to any information acquired in the course of his professional
services on behalf of such client. 42 Pa.C.S. § 5944.

% Juvenile Act, 42 Pa.C.S. § 6352.1. The HIPAA regulations similarly permit a provider to disclose records o comply with
Q court order without first obtaining the patient's consent. 45 C.ER. § 164.512(e)(1)).

4 Confideniality of HIV-Related Information Act, 35 P.S. §§ 7607(a)(10), 7608. The HIPAA regulations similary permit a
provider to disclose records 1o comply with a court order without first obfdining the patient’s consent. 45 C.F.R. §
164.512(e)(1)(i).

**7 Confidentiality of HIV-Related Information Act, 35 P.S. § 7608(Q).
**% Confidentiality of HIV-Related Information Act, 35 PS. §7608(c).

% Confidentiality of HIV-Related Information Act, 35 P.S. §7608(e).
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County children and youth agencies, mental health/mental retardation agencies, juvenile probation
offices, state orcounty facilties for delinquentyouth, and contracted residential providersofthese agencies may
disclose HIV-related information about a minorto court during a dispositional hearing for a dependent child
when the information is necessary to meet the minor's medical needs, 259

d. Disclosure of School Health Records to the Dependency Court

Public schools may disclose a minor's heatth care records to a delinquency ordependency court judge
without the prior written consent of the minor or the minor’s parents to comply with a court order. However, the
school must notify the minor and his/her parents of the court order priorto disclosing the records.?®' The school
must maintain a record of all disclosures and requests for disclosures. 262 However, absent the consent of the
minor's parent/guardian, school personnel who receive information in confidence from a minor, including

guidance counselors, schoolnusesand sChoolpsychologists, cannotbe compelledto disclose such information

in any legal proceeding, trial or investigation before any govemment unit,2?
7. HEALTHCHOICES MANAGED CARE ORGANIZATIONS
Q. Disclosure of Information by HealthChoices Managed Care Organizations

The Department of Public Welfare has established guidelines for the release of patient information by
the HealthChoices Managed Care Organizations (MCOs) to agencies and individuals who care for children in
the child welfare system.?* MCOs may release imited information about g child -- such as the child's member
number and assigned primary care physician and dentist -- to the following agencies/individuals: the county
children & youth agency with legal custody of the child: the private agency providing placement for the child:
and the childss foster parents or kinship caregivers.?® Such infornation may also be released fo an attomey
representing the child and to court-appointed special advocates (CASAs).Q"b

8. HIPAA AND THE CHILD WELFARE SYSTEM

The HIPAA regulations have implications for informoﬂon—shoring by and among different entities operating
within the child welfare system that are not yet fully understood. Entities within the child welfare system should
seekthe advice of legal counsel to determine whetherthey can be classified as a covereg entity, a hybrid entity,
or a business associate of a covered entity, see Part lL.A, such that they are subject to HIPAA regulations. A full
discussion of HIPAA's effect on information-sharing with respect to youth involved in the child welfare system is

Y Confidentiality of HIV-Related Information Act, 35 P.S. § 7607(a)(1 2).

' Family Educational Rights and Privacy Act of 1974, 20 US.C.S, § 1232g(b)(2)(B); 34 C.F.R. §§ 99.31{Q)(9); 22 Pa. Code
§ 12.33, Ex. A, Secs. 4.2.2,

*2 Family Educational Rights and Privacy Act of 1974, 20 US.C.S. § 1232g(b)(4); 34 C.F.R. § 99.32.

342 PO.CS. § 5945(A). Butschool personnel are not exempted or prevented from complying with the Child Protective
Services Law. Id. at § 5945(8).

24 Office of Children, Youth and Families Bulletin No. 00-99-05, *HealthChoices Information Sharing Palicies and
Procedures,” effective April 1, 1999, attached at Appendix D.

% Office of Children, Youth and Families Bulletin No. 00-99-05, "HeaithChoices Information Sharing Policies and
Procedures," effective April 1, 1999 ot pp. 2-3, 7-8, attached at Appendix D. The person requesting information must be
able to provide the MCO with the child's: (1) name; (2) date of birth; and (3) social secuiity number or MA number or
MCO member number.

4 Office of Children, Youth and Farnilies Bulletin No. 00-99-05, "HealthChoices nformation Sharing Policies and

Procedures,” effective April 1, 1999, at p. 6, attached at Appendix D, Atforneys and CASAs must provide
documentation of their appointment Dy the court fo represent the child to the MCO.
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beyond the scope of this manual. However, Juvenile Law Center anticipates that it will soon post on its website
@ white paper exploring the ramifications of HIPAA on the sharing of youth's medical records by and among
actors in the child welfare system .

H.  Confidentiality of Health Records of Minors in the Juvenile Justice
System

As isthe case with the child welfare system, a minor's entrance in the juvenile justice system (also called
the delinquency system) results in the involvernent of g number of actors in a child’s life. These can include
temporary detention centers, child residential facilities, juvenile probation officers and, of course, the
delinguency court, Confusion sometimes exists as to the permmitted disclosure of g minor's heatlth care records
between health care providers and these different actors, as well as among the actors themselves. Some of
the confidentiality laws and regulations reviewed thus far in this manual contemplate that minors may be
involved with the delinquency system. In these instances, specific provisions address the release of records to
and among the above-named actors. We have laid out those specific provisions below. In many cases,
however, the co nfidentiality laws and regulations do not specifically address disclosure to these actors; in those
instances the rules discussed above regarding the release of records to third parties generally would apply.

1. SECURE DETENTION AND OTHER RESIDENTIAL FACILITIES
a. GeneralRules of Disclosure by Secure Detention and OtherResidential Facilities

As explained in Part I, minors involved in the juvenile justice system are sometimes temporarily placed
by the courtin secure detention facilities. These facilities house both pre-adjudicated minors (who are awaiting
tial} and post-adjudicated minors (who've had their trials and were adjudicated, and are now awaiting a
permanent placement.) Delinquency court judges sometimes also place youth who have been adjudicated
delinquent in private residential facilities as partof the youth's disposition. The Chapter 3800 regulations govern
secure detention facilties, as well as private facilities that house minors who have been adjudicated
delinguent.?’  These regulations mandate that child residential faciliies comply with the state laws and
regulations pertaining to the confidentiality of records, all of which are described in this Part, 28

Where there is no other state statute or regulation regarding the type of health record in question, the
Chapter 3800 regulations set up the following default ules. The facilty may disclose information in the minor's
record without prior wiiten consent or court order 1o the following persons, upon request: the child’s parent or
guardian, the child’s attomey; the parent’s attomey; and the delinquency court and court senvices, including
juvenile probation.?” When a minor is 14 years of age or older, the facility must also release information in the
minor's records to the minor upon request; information may be withheld if disclosure would be hamful to the
minor.?® The facility may release information without obtaining prior consent or a courtorderto another service

*7 55 Pa. Code § 3800.2.

% 55 Pa. Code § 3800.20(a). Specifically, child residential facilities are required fo comply with the confidentiality
provisions of the Child Protective Services Law, 23 Pa.C.S. §§ 6301-6385, and accompanying regulations, 55 Pa. Code
§§ 3490.91-3490.95; the Adoption Act, 23 Pa.C.S. §§ 21071-291 0, the Mentd Health Procedures Act, 50 P.S. §§ 7101-
7503, and accompanying reguiations, 55 Pa. Code 5100.31-51 00.39; the Mental Health and Mental Retardation Act,
50 P.S. § 4602(d)); and the Confidentiality of HIV-Related Information Act, 35 P.S. §§ 7601-7612. Id.

*? 55 Pa. Code § 3800.20(b)(2).

#7955 Pa. Code § 3800.20(b)(2). When the facility withholds information from the minor 14 years of age and older, it
must document the harm to be prevented in the minor's record. Id. Similarly, under the HIPAA regulations (both those
cunently in effect and under the Bush administration’s proposed changes), a comectional institution — which is defined to
inciude facilities housing juveniles who are awaiting trial or have been adjudicated definguent ~ may withhold health
(continued...)
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provider for the minor if the provider needs the information to carry out its responsibilities.?”! Finally, if there is no
statute or regulation that specifically pertains to the record in question, and the party seeking the records is not
one of those individuals/entities specified in this paragraph, the facility may only release the records with the
authorization of the court or the child’s parent/guardian. 2’2

b. Disclosure of HIV Information to Secure Detention and Other Residential
Facllities

Health care providers and other individuals who obtain HIV-related information in the course of providing
health or social services may disclose HIV-related information about aminor that they obtained while providing
care fo the minorto contracted residential providers of county children and youth agencies and countyjuvenile
probation departments that have physical custody of a child or are contemplating taking physical custody of
G child, if the emplovee: (1) is generally authorized to receive medical information; (i) is responsible for ensuring
thatthe minorreceives appropriate health care; and (i) has a need to know the HIV-related information in order
to ensure that such care is provided.?’

2. JUVENILE PROBATION OFFICERS
Q. General Rules of Disclosure by Juvenile Probation Officers
Except for the general provisions of the Juvenile Act protecting the confidentiality of minors’ records,
there are no state laws or regulations explicitly stating underwhat circumsiances juvenile probation officers may
disclose a client’s heatth care records to a third party. As a general practice, juvenile probation officers in
Pennsylvania only disclose such records to third parties upon written parental consent or court order.
b. Disclosure of Substance Abuse Treatment Records to Juvenile Probation Officers
A substance abuse treatment provider shall release treatment records and related information about
@ minor who is alleged or who has been found to be delinquent to the juvenile probation officer only with the

consent of either the minor or the minor's parents or by order of the Court of Common Pleas.?’

C. Disclosure of Substance Abuse Treatment Records by Juvenile Probation
Officers

#7¢ {...continued)
information from the youth if obtaining such information would jeopardize the heaith, safety, security, custody or
rehabilifation of the individual or others. 45 C.FR. 88 164.501, 164.524(Q)(2)ii).

¥ 55 Pa. Code § 3800.20(b)(3). The facilly must document he need for the release of the information in the child’'s
record. /d.

285 Pa. Code § 3800.20(b)(5).

#7 Confidentiality of HIV-Related Information Act, 35 P.S. § 7607(0)(12). The HIPAA regulations similarly aliow providers to
release such information to juvenile corectional facilities with custody of the youth. See 45 CFR. §§ 164.512(k)5),
164.501,

774 Juvenile Act, 42 Po.C.S. § 6352.1. The HIPAA regulations similarly require that, absent a court order, a provider obiain
the patient's pror written consent prior to disclosure o a third party; no exception is made for disclosure to juvenile
probation officers. 45 C.F.R. §§ 164.506(q), 164.51 2(k)(5). See footnote 150 for a description of the required elernents
of @ consent form Qauthorizing refease of information under HIPAA.
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Juvenile probation officers may not disclose g minor's records substance abuse records to any other
person, and may only use the records to carry out the purposes of the Juvenile Act.?’®

d. Disclosure of HiV-related Information to Juvenile Probation Officers

Health care providers and other individuals who obtain Hiv-related information in the course of providing
health or social services may disclose HiV-related information about a minor that they obtained while providing
care to the minor, without Obtaining the minor’s prior written consent, to employees of county juvenile probation
departments, if the employee: () s generally authorized to receive medical information; (i) Is responsible for
ensuring thatthe minorreceives appropriate health care; and (ii)has o need to know the HV-related information
in order to ensure that such care is provided,?’®

e. Disclosure of HIV-related Information by Juvenile Probation Officers

Juvenile probation officers may disclose HiV-related information about a minor to a court during a
dispositional hearing for @ delinquent child when the information is necessary to meet the minor's medical
needs.?”’

3. DELINQUENCY COURT

a. Disclosure of Mental Health Treatment Records to the Delinquency Court

Absent the minors prior written consent, or that of the minor's parent/guardian if the minor is under the
age of 14, a mental heatth facility or reatment provider?’® may only disclose non-privileged information to the
delinquency cour pursuant to a court order. The provider may only disclose that information which is relevant
and necessary to the purpose for which it is sought. The provider may not release the minor's records inresponse
to a subpoena in the absence of an additional court order. In such a case, the provider is to inform the court
that, under statute and regulations, the records are confidential and cannot be released withoutan order of the
court. The provider shall also inform the patient’s attorney of record for the proceedings for which the patient's
records were subpoenaed about the subpoena. 27

b. Disclosure of Substance Abuse Treatment Records to the Deiinquency Court

A substance abuse treatment provider’® shal release freatment records and related information about
a minor who is alleged or who has been found fo be delinquent to the Court of Common Pleas only with the

542 Pa.CS. § 6352.1.

¢ Confidentiality of HIV-Related Information Act, 35P.S. § 7607(Q)(12). The HIPAA regulations, however, require that,
absent a court order, a provider obtain the patient's prior wiitten consent prior to disclosure 1o a third party; no exception
Is made for disclosure for juvenile probation officers. 45 C.F.R.§§ 164.506(q),164.51 2(k)(5). See footnote 150 for
description of the required elements of a consent form authorizing release of information under HIPAA,

7 Confidentiality of HIV-Related Information Act, 35P.S. § 7607(a)(12).
*° See Part I1.C for definition of a mental health facility or service proviger.

*”” Mental Health Manual, 55 Pa. Code §§ 5100.31, 6100.32()(7) and (c), 5100.35(b), 5200.2, 5200.41 (c). 82211,
5221.52(q). The HIPAA regulatfions similarly permit a provider to disclose records to comply with a court order without first
obtaining the patient's consent. 45 C.F.R. § 164.5] 2e)(1)i

% A provider of substance aQbuse diagnosis andfor freatment services Includes those entities described ot Part i1.D.
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consent of either the minor or the minor's parents or by order of the Court of Commmon Pleas. ®'

c. Disclosure of School Health Records to the Delinquency Court

Public schools may disclose a minor's health care recordstoa delinguency courn judge without the prior
wiitten consent of the minoror the minor's parents to com ply with a court order, However, the school must notify
the minor and his/her parents of the court order prior to disclosing the records.?® The school must maintain g
record of all disclosures and requests for disclosures,?® However, absent the consent of the minors
parent/guardian, school personnel who receive information in confidence from a minor, including guidance
counselors, school nurses and school psychologists, cannot be compelled to disclose such information in any
legal proceeding, trial or investigation before any govemnment unit, 2%

d. Disclosure of HIV-Reiated Information to the Delinquency Court

Absent the minor's prior written consent, a provider may only disclose HIVrelated information to the
delinquency court with a court order issued upon a showing of compelling need.”® To issue such an order, the
court must find that it has a demonstrated compeling need for the information which cannot be
accommodated by other means. % In assessing compelling need, the courtmustweigh the need for disclosure
against the privacyinterest of the individual and the public interests which may be harmed by disclosure.® prior
to issuing an order compeliing disclosure, the court must provide the individual whose information is to be
disclosed with notice and & reasonabile opportunity to be heard, 28

Juvenile probation officers may disclose HiV-related information that they have obtained about a minor
to a delinquency court during the minors dispositional hearing when the information is necessary 1o meet the
minor's medical needs. 2

4, HIV TESTING AND JUVENILES ADJUDICATED DELINQUENT

In cases where a minor has been adjudicated delinquent or convicted of one of the following sex
offenses -~ rape, statutory rape, involuntary deviate sexual intercourse, spousal sexual assault, incest, or
corruption of minors if there has been sexualintercourse — and the victim of the crime has requested, under the
Disease Prevention and Control Law of 1955, that the State Department of Health or the local advisory health
board or local department of health test the minor for HIV, the results will be released to the person making the
request IF the request is made within six weeks of the conviction or adjudication. The request is treated as if the

*' Juvenile Act, 42 Pa.C.S. § 6352.1. The HIPAA regulations similarly permit a provider to disclose records to comply with
a court order without first obtdning the patient's consent. 45 C.F.R. § 164.512(e)(1)().

*$2 Family Educational Righfs and Privacy Act of 1974, 20 US.C.S. § 1232g(b)(2)(B); 34 C.F.R. §§ 99.3] (Q)(9): 22 Pa. Code
§ 12.33, Ex. A, Secs. 4.2.2.

** Family Educational Rights and Privacy Act of 1974, 20 US.C 5. § 1232g(b)(4); 34 C.F.R. § 99.32,

42 Pa.C.S. § 5945(A). Butschool personnel are not exempted or prevented from complying with the Child Protective
Sewvices Law. Id. at § 5945(B).

285 Confidentiality of HV-Related Information Act, 356 P.S. §§ 7607(q)(10), 7608.
** Confidentiality of HIV-Related Information Act, 35 P S. § 7608(a).
*” Confidentiality of HIV-Related information Act, 35PS. §7608(c).

288 Confidentidlity of HIV-Related Information Act, 35 P.S. §7608(e). The HIPAA regulations similarly permit a provider to
disclose records to comply with a court order without first obtdining the patient's consent. 45 C.FR. § 164.512(e)(1)).

**% Confidentiality of HIV-Related Information Act, 35 P.S. § 7607(Q)(12).
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minor who was adjudicated/convicted gave consentto the testing and release of results himself or herself. This
provisionoverrides§§ 5(a)and 7{a)(3)of the Confidentiality of HIV-Related Information Act. Afterthe six-week time
frame, the test shall be administered and results released in accordance with the Confidentiality of HV-Related
Information Act,?%

5. HEALTHCHOICES MANAGED CARE ORGANIZATIONS
a. Disclosure of Information by HealthChoices Managed Care Organizations

The Department of Public Welfare has established guidelines for the release of patient information by
the HealthChoices Managed Care Organizations {MCOs) toagencies and individuals who have the responsibility
of obtaining and/or coordinating health care for children involved in the juvenile justice system.””’ MCOs may
release limited information about a child -- such as the child's member number and assigned primatry care
physician and dentist -- to juvenile probation officers and county juvenile detention centers with custody of the
child.*? Such information also may be released fo an aftomney representing the chilg 2%

6. HIPAA AND THE JUVENILE JUSTICE SYSTEM

Facilities that hold youth involved inthe juvenile justice systemn must seek the advice of legal counsel to
determine if they are covered entities subject to the HIPAA provisions. See Part iLA.  HIPAA provides that
individually identifiable health information ofinmates of correctionalfaciities and detainees in detention facilties
is protected health information 2% Inmates of correctional and detention facilities are defined to include both
pre-adjudicated and post-adjudicated youth held in juvenile facilities 2% However, o few HIPAA provisions are

not applicable to inmates of comectional institutions that are otherwise covered entities under HIPAA .

Forexample, a covered entity that is a conectional institution Or a covered health care provider acting
for a correctional institution may deny, in whole or in part, an inmate’s request to obtain a copy of protected
health information, if obtaining such copy would jeopardize the health, safety, security, custody, or rehabiltation
of the individual or of other inm ates, or the safety of any officer, employee, or other person atthe correctional
institution responsible fortransporting the inmate 2% Under this provision, the institution does nothave fo provide
the individual an opportunity for review of the denial %’ This ground for denial is restricied io aninmate’s request
to obtain a copy of protected health information. If an inmate requests inspection of protected health

*° Disease Prevention and Control Law of 1955, 35P.8. § 521.11¢(b).

#! Office of Children, Youth and Families Bulletin No. 00-99-05, *HealthChoices Information Sharing Policies and
Procedures,” effective Aprl 1, 1999, attached at Appendix D.

**2 Office of Children, Youth and Families Bulletin No. 00-99-05, ‘HealthChoices Information Sharing Policies and
Procedures," effective Aprii 1, 1999, at pp. 2-3, 7-8, attached at Appendix D. The person requesting information must
be able to provide the MCO with the childs: (1) name; (2) date of bith; and {3) social security number or MA number or
MCO member number,

#* Office of Children, Youth and Families Bulletin No. 00-99-05, *HealthChoices Information Sharing Policies and
Procedures”, effective April 1, 1999, at pP. 6, attached at Appendix D. Aftamneys must provide documentation of their
appointment by the court to represent the child to the MCO.

%4 Section-By-Section Description of Rule Provisions (U.S. Department of Health and Hurnan Services, 2000), available of
www.hhs gov/iocrpart2 himt.; 45 C.F.R. § 160.103 ("Definitions").

7 See 45 C.F.R. § 164.501; see also 45 C.F R, §§ 164.506(a)(2)(i); 164.512(k)(5), 164.520(a})(3), and 164.524(q)(2(ii).
% 45 C.F.R. § 164.524(q)(2)(i).
745 C.FR. § 164.524(q)(2).
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information, the request must be granted uniess one of the other ground for denial applies.?”®

However, it is important to note that under the Tifle 55 Chapter 3800 regulations, secure detention
faclities and private residential facilties are required to comply with the confidentiality provisions of existing
Pennsylvania law, which are generally more stringent than the HIPAA requirements with respect to juveniie
correctional facitties. Since HIPAA does not preempt state law thatis more stingent than its own provisions, the
Pennsylvania state law and regulatfions still govem the confidentiality of records of youth in juvenie justice
facilities, 2

HIPAA also has a provision rfegarding disclosure of health records by heatth care providers orhealth pians
to correctional institutions. HIPAA provides that a covered entity may disclose to a correctional institution orlaw
enforcement official having lawfui custody of an individual protected health information about such individual,
if information is necessary for one of the following: (1) the provision of heatth care to the individual; {2) the health
and safety of the individual or otherinmates: (3)the health and safety of the individual and persons responsible
forthe fransporting of inmates: (4) law enforcement on the premises of the comectional institution: and (5} the
administration and maintenance of the safety, securnty and good order of the correctionat institution ®® But, as
noted above, if such health care providers or health plans are not permitted to make these disclosures under
Pennsylvania law, the HIPAA regulations would not override the Pen nsylvania rules.™

% Section-By-Section Description of Rule Provisions, available ot www.hhs.gov/ocr/part2.html.
7 See 45 CF.R. §§ 160.202, 160.203.
%45 C.F.R. § 164.512(Kk(5)i).
%' See 45 C.FR. §§ 160.202, 160.203.
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